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Case No. D10/10

Salaries tax — option to acquire shares in a corporation — calculation of gain realized by the
exercise of option — whether articles of association allowed sale of shares — whether
restrictions to particular person should be considered in determining the gain realized —
sections 9(1)(d), 9(4), 9(5) and 68(4) of the Inland Revenue Ordinance (‘IRO’). [Decision
in Chinese]

Panel: Kenneth Kwok Hing Wai SC (chairman), Kenneth S Y Ng and Pang Melissa Kaye.

Date of hearing: 24 March 2010.
Date of decision: 18 May 2010.

On 12 April 2007, the appellant acquired 3,017,263 shares of the employer’s
holding company at the price of $4.54 by exercising an option to purchase obtained during
his employment. According to the articles of association of the holding company, the unit
price of the shares at the date of acquisition was calculated at $21.67. The Commissioner
made an assessment for the appellant’s salaries tax for the financial year 2007/08, and
calculated the appellant’s gain for exercising the option at $(21.67 — 4.54) x 3,017,263 =
$51,685,715.

The appellant objected to the Commissioner’s assessment, alleging that in
accordance with the articles of association of the holding company and the decision of the
board of directors, the appellant could not sell the said shares on 12 April 2007.

Held:

1. Under section 9(1)(d) of the IRO, income from an office or employment
included any gain realized by the exercise of a right to acquire shares in a
corporation. Section 9(4) further mandated that the gain realized by the
exercise of an option should be taken to be the difference between the
amount which a person might reasonably expect to obtain from a sale in the
open market at the time when the shares were acquired and the amount or
value of the consideration given thereto. Whether the taxpayer had actually
been benefited as a result of the exercise was irrelevant to the determination
of the gain realized.

2. The amount which a person might reasonably expect to obtain from the sale

of a private company’s shares in the ‘open market’ should be taken to be the
principal value of the shares in a private company which ‘would fetch if sold
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in the open market at the time of the death of the deceased’ under section
13(5)(a) of the Estate Duty Ordinance (Chapter 111).

3. Under the articles of association of the holding company, the appellant could
either request for the board of directors’ approval for the transfer of shares,
or notify the company about his wish to transfer, and then to transfer on that
basis. The appellant did not provide any evidence as to the making of the
request, and therefore failed to discharge the evidential burden under section
68(4) of the IRO.

4.  Section 9(4)(a) of the IRO used the word “a person’ and not ‘that person’ in
the context of determining the gain realized. Hence, restrictions to particular
persons should not be considered in determining the gain realized. The fact
that the appellant had sold the holding company’s shares within 10 months
and would not be permitted to sell any shares again under the company’s
articles of association was therefore an irrelevant factor insofar as the
determination of the gain realized was concerned.

5. Further, the appellant did not provide any evidence as to the exceeding of

quota under the company’s articles of association, and therefore failed to
discharge the evidential burden under section 68(4) of the IRO.

Appeal dismissed.
Case referred to:
D84/03, IRBRD, vol 18, 832

Taxpayer in person.
Lau Wai Sum and Chan Wai Yee for the Commissioner of Inland Revenue.
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