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Case No. D6/13

Salaries tax — dependent parent allowance — applicant raising similar ground in earlier
appeal — section 30 of the Inland Revenue Ordinance (‘the IRO’), Chapter 112. [Decision in
Chinese]

Costs — applicant leaving the appeal hearing for being ‘forced’ to withdraw the appeal —
whether the Board could continue the hearing — whether the Board entitled to order costs —
section 40 of the Interpretation of General Clauses Ordinance, Chapter 1 — sections 68(2B),
68(2D), 68(2E), 68(8) and 68(9) of the IRO. [Decision in Chinese]

Panel: Albert T da Rosa, Jr (chairman), Chu Siu Lun Ivan and Yuen Miu Ling Wendy.

Date of hearing: 19 March 2013.
Date of decision: 10 May 2013.

The applicant objected to the additional salaries tax assessment by the
Commissioner. The applicant stated that she should be given dependent parent allowance
for that tax year for maintaining her mother. In an assessment of salaries tax of earlier tax
year, the applicant has applied for dependent parent allowance for similar reason (‘earlier
appeal’). The earlier appeal was dismissed because the applicant could not prove that her
mother was ordinarily resident of Hong Kong for that tax year. In the present appeal hearing,
the applicant left the appeal hearing for she thought that she was “forced’ to withdraw her
appeal. A few days after the appeal hearing, the Board received fax from the applicant
stating that she dropped her appeal.

Held:

1.  The applicant’s allegation of withdrawing the appeal in the appeal hearing
was involuntary. Hence, the Board should commence the hearing by treating
the appeal as not being withdrawn.

2. As in the earlier appeal, whether the applicant’s mother was living as an
ordinary citizen of the community during the financial year was questionable.
By drawing an inference, the Board could not accept that the applicant’s
mother was ordinarily resident of Hong Kong during the financial year in
question. Hence, the applicant failed to prove the requirement under
section 30 of the IRO.
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3. In any event, under section 68(2B) of the IRO, if on the date of the appeal
hearing the applicant failed to attend at the meeting of the Board either in
person or by his authorized representative, the Board might: (a) if satisfied
that the applicant’s failure to attend was due to sickness or other reasonable
cause, postpone or adjourn the hearing for such period as it thought fit; (b)
proceed to hear the appeal under section 68(2D); (c) dismiss the appeal. By
reason of the facts in the present case, the Board dismissed the appeal.

4.  The Board had the reasonably necessary power to order costs against parties
wasting the resources of the Board/the Commissioner and causing injustice to
taxpayers who obeyed the law. Hence, unless there were clear wordings to
the contrary, the interpretation of sections 68(2B)(b), 68(2D) and 68(2E) of
the IRO should not deprive the power of the Board under section 68(8). It was
unimaginable that the Board would have its hands tied against parties abusing
its process. (D26/09, (2009-10) IRBRD, vol 24, 546, D46/06, (2006-07)
IRBRD, vol 21, 854 and D52/92, IRBRD, vol 8, 41 considered; D11/11,
(2011-12) IRBRD, vol 26, 217, D58/93, IRBRD, vol 8, 402 and D83/01,
IRBRD, vol 16, 692 distinguished)

5. Further, sections 68(2B)(b), 68(2D) and 68(2E) of the IRO did not expressly
deprive the following powers in the absence of the applicant at the hearing,
namely: (a) the power of the Board to consider it fundamentally impossible to
refuse dismissing the appeal by reason of the case stated by the
Commissioner; (b) the power of the respondent who attended the hearing in
making its submission. Hence, the Board had the power to continue the
hearing and order costs against the applicant in her absence.

6.  The Board has made a decision of the applicant’s case in the earlier appeal,
and the applicant unreasonably insisted on the present appeal. The applicant
did not seize the opportunity to make a rational choice; nor did she attempt to
explain her reason of appeal and the background of appeal. Instead, the
applicant left the appeal hearing irresponsibly alleging that she was ‘forced’
to withdraw the appeal. Bearing in mind that the Board had the responsibility
to protect the interest of the public at large, and to avoid public resources
being wasted on unreasonable appeal process, the Board decided to order
costs against the applicant.

Appeal dismissed and costs order in the amount of $1,000 imposed.
Cases referred to:
D11/11, (2011-12) IRBRD, vol 26, 217

D58/93, IRBRD, vol 8, 402
D83/01, IRBRD, vol 16, 692
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D46/06, (2006-07) IRBRD, vol 21, 854
D52/92, IRBRD, vol 8, 41

Taxpayer in person.
Yu Wai Lim, Leung Kin Wa and Wong Pui Ki for the Commissioner of Inland Revenue.
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The Board noted that neither the Taxpayer nor its representative had
made any attempt to respond (and, indeed, had not responded) to the
Inland Revenue Department in respect of two letters dated 30 August
2007 and 11 September 2008.

The Board was minded to consider awarding costs of the appeal against
the Taxpayer in the sum of HK$5,000 given the lack of merits in the
appeal and having regard to the way in which the Taxpayer had
conducted themselves seemingly indicating a lack of co-operation as
evidenced by paragraph 5 above.

However, our attention has been drawn to the Board or Review decision
D26/09, (2009-10) IRBRD, vol 24, 546, where the following was said:

‘4.  On closer scrutiny of the provisions of section 68(2B)(b) and

section 68(2D) of the [Inland Revenue] Ordinance, it appears that
the power to hear an appeal in the absence of the appellant may
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only be[sic] exercised on the application of the appellant and
where he will not be in Hong Kong on the day of the hearing of the
appeal. Further, the jurisdiction to award costs may only be
exercised after the hearing of an appeal — see section 68(8)(a) and
(9) of the [Inland Revenue] Ordinance.

5.  There was no power for this Board to hear this appeal in the
absence of the Taxpayer or to make a costs order against him.
Accordingly, the only decision of this Board which is of legal effect
is the dismissal of this appeal under section 68(2B)(c).’

8.  We agree that there is no power for this Board to hear the appeal under
section 68(2B)(b) and section 68(2D) or make a costs order. We see no
reason to depart from the dicta in D26/09.

9.  We therefore dismiss the appeal pursuant to section 68(2B)(c) of the
Inland Revenue Ordinance and make no order as to costs.
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Therefore, we need to consider whether or not the Taxpayer’s late
appeal should be entertained.

Ms Chan Wai-yee on behalf of the Deputy Commissioner submits that
the Taxpayer was in no way prevented from appealing within the
relevant time limits prescribed under section66(1)(a) of the IRO. She
submits that his failure to file the appeal in time was not a result of
having been prevented by illness or absence from Hong Kong or other
reasonable cause and therefore, urges the Board to reject the
Taxpayer’s application for extension of time to pursue his appeal. |
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" The taxpayer appealed against three salaries tax assessments. At the time and

date fixed for the hearing of the appeal the taxpayer failed to appear but a few
days before the date fixed wrote to the Board stating that the taxpayer was
outside Hong Kong and requesting a general adjournment of his appeal. The
Board declined to grant a general adjournment but ordered that a new date be
fixed which would give the taxpayer ample opportunity either to appoint a
representative or to attend in person or make submissions.

A new date was fixed and on the eve of the hearing the taxpayer again wrote to
the Board again requesting a general adjournment and again failed to appear
in person or by a representative at the time and date fixed for the hearing of
the appeal.

Held:

Having reviewed the procedures set out in section 68 of the Inland
Revenue Ordinance the Board ordered that the appeal be dismissed.
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