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Case No. D1/13

Profits tax — profit derived from sale of properties — appellant filing Notice of Appeal out of
time — whether extending time to appeal — whether properties ‘capital assets’ or ‘operational
assets’ — sections 2, 14(1), 66(1A) and 68(4) of the Inland Revenue Ordinance (‘the IRO’).
[Decision in Chinese]

Panel: Albert T da Rosa Jr (chairman), Kao Chu Chee Emmanuel and Kai Chung Thomas
Lo.

Dates of hearing: 16 July 2012 and 8 November 2012.
Date of decision: 15 April 2013.

The appellant owned 4 properties in the same estate (‘Estate’). In the relevant tax
year, the appellant sold the 4 properties, with 2 of them at a loss. The Commissioner
assessed profits tax against the appellant, and was of the view that profits tax was payable in
respect of the sale of the 4 properties.

The appellant objected to the assessment, stating that no profits tax should be
payable in respect of the sale of the properties. In the hearing, the issue for the Board was
whether the 4 properties in the Estate were the appellant’s ‘capital assets’ or ‘operational
assets’. If the properties were his ‘operational assets’, then the profit or loss derived from the
sale was operational and hence assessable to profits tax.

In addition, the appellant was 4-day’s late in filing his Notice of Appeal.

Held:

Appeal out of time

1. Inexercising its discretion under section 66(1A) of the IRO, the Board had to
consider whether the appellant was prevented by illness or absence from
Hong Kong or other reasonable cause from giving notice of appeal.

2. The appellant could not file the Notice of Appeal in accordance with the IRO

due to illness and absence from Hong Kong. Hence, the Board allowed
extension of time to appeal.
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Substantive Appeal

3.

The intention of the taxpayer, at the time of acquisition, and at the time when
he was holding the asset was undoubtedly of very great weight. If the
intention was on the evidence, genuinely held, realistic and realizable, and if
all the circumstances showed that at the time of the acquisition of the asset,
the taxpayer was investing in it, then the asset was for investment purpose.
As it was a question of fact, no single test could produce the answer. In
particular, the stated intention of the taxpayer could not be decisive and the
actual intention could only be determined upon the whole of the evidence.
(All_Best Wishes Limited v_Commissioner of Inland Revenue [1992] 3
HKTC 750 considered)

‘Intention’ connoted an ability to carry it into effect. It was idle to speak of
‘intention’ if the person so intending did not have the means to bring it about
or had made no arrangements or taken any steps to enable such intention to be
implemented. The genuinely held, realistic and realizable intention could
only be determined upon considering all the evidence. In the hearing, the
appellant did not provide evidence to prove that he had the means to hold the
properties in the Estate for long-term purpose. To the contrary, evidence
showed that he did not have such ability. (D11/80, IRBRD, vol 1, 374 and
D3/08, (2008-09) IRBRD, vol 23, 55 considered)

Further, the appellant’s alleged purpose of using the properties as residence
did not tally with the fact; there was also no intention on the appellant to hold
the properties for long-term purpose. Hence, the properties in the Estate were
the appellant’s operational assets.

Deduction

6.

Regarding the loss caused by the sale of the 2 properties, having considered
that the appellant purchased and sold the 4 properties at the same time, the
Board accepted that the 2 properties were the appellant’s operational assets
and allowed the deduction of the loss caused by the sale.

Appeal dismissed.

Cases referred to:

All Best Wishes Limited v Commissioner of Inland Revenue [1992] 3 HKTC 750
D11/80, IRBRD, vol 1, 374

D3/08, (2008-09) IRBRD, vol 23, 55

D45/08, (2008-09) IRBRD, vol 23, 899

Taxpayer in person.
Chan Siu Ying Shirley, Yau Yuen Chun and Ng Sui Ling for the Commissioner of Inland

Revenue.
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BRIk

i Yt B A

lGatiT4 114,350 FRITIEN X420

B &K 114350 T 20034 11 A 24 B 2 #r

®MARK 114,350 F 2004 3 A 18 A K2 AT

HMAK 114,350 F 2004 5 A 18 B K2 7T

457,400

Bz 1829600 TFRETHITHILZA@FHEE L4RNA

2,287,000

A Z 4 £ 2005 4 3 B 15 8 L7686+ £ 444 3,000,000 7T &
Eddr » 3 4£2005 53 A 30 BZITE A2 -4 F 2005 4 6 A
100 B EREBIEPFPER -

F 2004 = 4 A 278 Ahm TH™RBEAMBRNZ (AT HER
TP )) %R 2 HAMANEEERTHXBAIRIAN D B
m 2 (1,328°R % 1,335 R)R & 2 (1,475 R & 1,481 R)# fx - tb i 3
BAAIIARE R 10 77 T AR ZAER BIT AL F £ A 2 47T
4 ARAERHFERED BRI GCEMUTHAL GHL )
foDBjsbnt 4eh HER (ATFHEAR "HpL )

148



(2013-14) VOLUME 28 INLAND REVENUE BOARD OF REVIEW DECISIONS

(b)

(©

(d)

(€)

()

A4 20054 3 H 18 B &iTI68+ E 44910 3,143,000 LA
Gl » #4620054 3 B 22 B ZiT L 04 - g4y W g5 6t
EREAHRII AT A2 %

i it B 4

lediT4 157,150 TEITIE0 %R &40

wAO A 62,860 T 20054 4 A 18 B &z A

HA R 62,860 F 2005 4 5 A 17 8 K247

eSS 62,860 2005 4 6 A 16 B K2 AT

wAO A 62,860 T 20054 7 A 16 B &z 7

wAO A 62,860 T 20054 8 A 15 B &Kz #f

471,450

AR 2671550 FRETEITHILZAERHEI4RA

3,143,000

A A 200553 A 19 B ZiTl0 £ 24 2L 4,225,000 w9 A H
Podk - e 2005 4 3 A 22 B BT E R AL o WA HH b g5 5 7
REARTI AT AT % ¢

7T %At B
15 84T 4 211,250 T &iTle et E 24 48t
#Mak 84500 F 2005 4 4 A 18 A Kz T
AR 84,500 F 200545 A 18 A8 Kz &
AR 84,500 F 2005 4 6 A 17 8 Kz &
#Mak 84,500 F 2005 4 7 A 18 A Kz T
AR 84,500 F 2005 4 8 A 16 A Kz &
633,750

HMAK 3591250 FARUTEITHILZA@EM PG I4RN

4,225,000

T £ 2005F 12 A 2884 ALAETH Gk ZiTHiE32 Y »
FERALAEAEMNRE 12 A LA RGBT HATEN
BRI - 2474 2006 5 F 3 B R AR EHiEs A LA KR
KA BT AR MR NG aE TR & a Lk miB e —
ZEiE

AZeAd £ 20054 12 B 7 8 ZiTI68 £ 54410 4,950,000 7T &
Hapdb » 34 2005 4 12 B 24 B ZiT££44 - 4l -F 2006 &
168 EXEHBILETFER-

HE HYLaylee X407 A RERRENR § AWK
3218 4 49,500 7T o
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(6)

(7)

B EA
(27 M) /&4
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(@ A AT 20054 3 A 29 A ZiT I8 % =4 A4 2,990,000 7T %
ANDREWHWI2 F34 (AT H#AR TFil ) Az Ll

o ERSARIIATHRS %

7
15 BT 4 74,750
BINAR R 74,750
149,500
2,840,500
2,990,000

B 43k

S A

FAITI6H X %448
FHITERE R4 40

TR REBAKERH 14 KA

b)) BHTFEFAABOTLZITHEZYHLYEXRXTEZAY A AL
2005 4 6 H 15 B AZ ke 2 R i3t € X 449 149,500 7TiT 4 &

MR F BT -

ALAEMNEHL -GCHhL -HB LR FiplatizEh i tEd
BZEHVYANAEFTIE s RLiEFo bR ERTFUATAEHELE

NAE PR O GE
E 4k
F 41 08-02-2005
G ¥l
H 4 13-06-2005

At R UHIAN G b & Edpdbfo Hiapbk

E IS EEG BN ARAER AT R ¢

(@ HEEHLeFEAITRITE4T

% LIk HiLR EH
13-05-2005
08-11-2005
(iii) (@iv) (v)

G4k H 4 b F 4k

() (ii)
S 4k E 4.k
3 3
1,600,000 3,000,000
3,250,000 2,287,000
(1,650,000) 713,000
£ F AT % 6,390 8,137
70,000 34,305
32,500 30,000
485,000 -
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(471,450)

7C 7C
- 4,950,000 -
- 4,225,000 -
725,000 (150,000)

3,185 8,185 2,000

- 112,500 -
- 74,500 -

1,777 2,291 -
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() (i) (iii) (iv) (v)

S ¥k E 4l G 4k H 47 1 F 4k

7T 7T 7T 7T 7T
¥ 15 % 400,000 - - - -
i - - - - 5,000
#5385 ) (2,643,890) 640,558 _ (47,641)' _ 527,524 (157,000)

AL i EAR . TN L 476412 T -
b) HEZHLeYERERT :
4yl b 5, HERRA
Sk ME e ek mEf 45X DEREYHL
E #p ik REPBARFEM I D EHRGHILR D ERHYL
Gl  REEE RETMHEEED " HIT
H#l  RAFAE - BRENRBKE &

F 4.0k FRAEMAA R - 2R T KN > CREEETHNE I

F k%6 it
(8) A ek B E f 35w eyt ) 32k 2005/06 iR ALEE AN HALRALE - i
PLEAEZ @A B AT 9 FFHAE I HLIF 4 B & D B 36 & b 4T
By -
7T
E 4 [%(7)()(ii) 5 = 2] 640,558
G 4l [% (7)(a)(iii) 37 = 5] (47,641)
H 4 W [% (7)) (iv) 5 = 52] 527,524
F ik [ (7)(@)(v) 5 F =] (157,000)
R LI 963,441
R B 2R 154,150
(9) A A Bt b IRAL IR XA 2005/06 R AL EE AN A LRILE o £IR

MEN > FIRER Q L3R HEMMIFHAL
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(10)

(11)

AE EIFHEE BN ARAERBT AT YRR -

(@)

(b)

(©)
(d)

(€)
()
(9)

(h)
(i)

e E SHYEMEREB UL (LTHALR TUHL ) %
Ml ehFE 4% Q4 +F 20034 10 A 28 B X478y -fa 88 & 2003 &
1A 18% 20054108318 85F "84, = "T44,;
HAAAN 4800 EREIE LB E XA - LA E L
2007 &1 A 31 A &% -

TUsp AR 25 RALGRENT Y

a [RE®R¥EEMR]SESRAE

b. [RE#5—#4]58 %RAE

C. MuAEREREBEFEZT],

WL EHLFILFIY » i TEINFZAIF% -

T2 Gy sHmL 47641170 T » A FXZZBEERHA
47,641.70 7T o

GHL R Hipl et B » @R 1300 R » 3 & o
WAL HE S RARBIT=—FTE=F+%FH T -

Mk Bl G Mok R H Wyolk 3445 R 7 Fe A 0 4 Ak o A A 3K
WXl I RA FIEKE

Gl ey R EH A A mibEit EE iz eyHk -

BTFREBRREL&ALFRL » #4£ 2010 &£ 10 A A 4421
FileyEZEiTH XITE -

IR EAE M L ARIEIF R AT $045 -

(@)

E .

A 2004458 48KV 33,690,000 Ttk E EHL o
MR EBKEN » A X HLT

B #A HEHF B (L)
09-05-2004 3,500,000
20-05-2004 3,300,000

152



(2013-14) VOLUME 28 INLAND REVENUE BOARD OF REVIEW DECISIONS

(b)

(©)

(d)

A #A
16-06-2004
29-06-2004

R ]
13-05-2004
20-05-2004
16-06-2004
30-06-2004

R ]
11-05-2004
20-05-2004
30-06-2004
16-08-2004
17-09-2004

R ]
13-05-2004
20-05-2004
29-06-2004

Gl B H ik

(€)

Gl B H #y ik

R ]
13-05-2004
20-05-2004
20-05-2004
16-06-2004
10-10-2004
01-04-2005
20-05-2005

HEMEHN ()

3,140,000
3,000,000

HEMEHA ()

3,500,000
3,300,000
3,140,000
3,000,000

HEMEHN ()

3,500,000
3,300,000
3,000,000
2,950,000
3,000,000

HEMEHA ()

3,500,000
3,300,000
3,000,000

HEMF U (L)

8,500,000
8,000,000
8,100,000
4,720,000
8,000,000
8,500,000
8,860,000
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AA #2004 45K 4 8%3 W 3 L 3,690,000 ik & Edpl o
B REBEKEN A RIFEHELT

A%A 2004458 48%K4Y 323,700,000 Tk & Edp o
AR REBZKEN » A RIFHT

A J sk £ 2004 5 B 4 B %46 X 3] 22 3,690,000 uik & Edpb
B ZREBKEN » A ELIFEFLT :

A4 ££2004 558 4 8B 3 W 3] 24 % %0 8,980,000 5T 7 Bt 74 &
MR ARREEKEN B EEE T

(BEEHBL)
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EE HEME N (L)
05-07-2005 9,000,000
21-09-2005 8,600,000
25-09-2005 9,000,000
22-10-2005 8,200,000
23-10-2005 8,600,000
02-11-2005 7,990,000
09-11-2005 7,750,000
15-11-2005 7,600,000
08-12-2005 2,700,000 (25 HE Gil)

() AkAi#£ 2004 F5 A 4 8%+ X 2585 8,980,000 Tk &
GHURHMI - 5 HREBKEN » HRFHLT :

EE HEME N (L)
13-05-2004 8,500,000
20-05-2004 8,000,000
23-03-2005 8,500,000
25-04-2005 9,000,000
29-08-2005 8,900,000
23-10-2005 8,200,000
02-11-2005 7,990,000
09-11-2005 7,750,000
16-11-2005 7,600,000
14-12-2005 8,100,000

(@ A4 2004 5H8 11 B&H3 Y A5 gz 8,980,000 k&
CHLBEHML - e+ R PAAEN » B ELIFEFEWT

B HEME AT
20-05-2004 8,000,000
16-06-2004 4,720,000 (#rd & Hiplk)
01-04-2005 8,500,000
26-04-2005 8,860,000
03-06-2005 8,880,000
19-07-2005 9,000,000
27-08-2005 8,900,000
15-09-2005 8,600,000
22-10-2005 8,200,000
02-11-2005 7,990,000
09-11-2005 7,850,000
13-11-2005 7,750,000

20-11-2005 7,600,000
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(12) £ B# 20075 A 8 BHER >  ARERUTHFHR:

@ " RAABEXHETAIFMRZIDLESE » AA—HAPMALXIFARE
o NI AE PR 8] 4 XFFAR R FEL » BpfE R AR RIFH RAEFT Ak
% %81z (89) % £/ 3 Z Asset Management Limited (Z % = %3 4 &
NEA[ATFTEHARTZ28 ,]) AATMKERIZZRENE) 4 XIHEH R
K AR AT R R AIEA R A ¢

a  RRAEMFADL  RAAREETYRER

b.  deR XMl AR R ] G X KE  SEEHL > T RAA
—HEBNALA X EFAIL(AR) EREMEERLCER
BB EATH S R o

b) " AAZAID Bi#]2ALBAHES HL] RHEAAALSR
[D B3]% BB LATH » ATRHERNRAADAL LEHREE®
TGRS 5T AZ[SHL]E S |

(€) " AATF 2003 F B M B o) #2 K N LB iz P F 0 Batah RILER
BAZREM Bkt TIEBRERR » RTETHEE[S 4] > #
BHE FRADBRUAELMEERBENR T WAAF ML R > 5
2452007 FFAHLERAA—HERFRETHLEANAL LKA G L
X)E R E(BA) A AFIEM XS K - B R oty db kb KR E 3
EXH  REAENMAABREREZZMUENAT S FHRF - HFAA
BAw IR PR R X AP IR A - I F Mk X ERAE(T) R A
HR - iEE A A 2005 £ £ 4 2007 Fa T HL ERR G - Ak
BEMAE » #E SN IE(05-07 SR RAF LB HITIEML R G |

(d) T [GHak & Haondk] » 5555 ) —Aniedh b $fir - KR A — 0 fa)
RE  HIERAAR—HEIANSNEMAERE

(e) "HE[E HL] BRARAFZIANZEME » K5t 658 REHA MM E
fir » EABMEAORSZLHA00 R > BRIEDYRRER » FrAL
EH(ZL)m[GC Mk & H iy lb]iaiE £ » 5B 5 St WK
MELMBERLEFRARBA—LBTF BEERARBEF4K
AER » FARAEBMNEER G P BREAE <

() T ARAT 2005 FHEMHHL]FRRAENERLER » FKF
[GH#dk]Fok 242 [H M k] » BIEW RFEZ(B)FATH |

) " FGEEDLIR[FH ]z M F L B ER S -6t 8] £ 3R
RINA 2HENTRREEZFLE  lE AW FE » R
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(13)

SRR ENAE  BREREEAAEMELE - B—L—FFH
IS %R wEEH - ETFH > 2214 ...... FT RAAF
I EUH LR GHHRBRAEZKF » R RNk K&k EF LA
ANE S RENBRUKF] > EFFERANEEUK LA A |

£ BHI2009 4 B 9B &R ARERUTHAER:

@ T RAEC)AAAZEZHLABLITHRESE. ... AAME[E 4]
TeakaBE[S HL] FaBiFRHHEBLEERITEMNITE
[SHL]EETH ... FINT R RERNBLBEZHRE RN > A
TN NI ARBEIR o)

(o) "...... AAREMBARUELEAAZEH L ZHMN > FRRREE
[E#p LR Hp LR BIER[FLMERAZ AR ... AN PR
WHIFERES » EERNERNF L RBIE - do RANFH L AER A
BANT AE RN S 4 XEF5A WL A A R RIR A ) [Z 28]
AE ... BN S A ARAIR K HFTF[2005 £ 5 AIEREM > 4ok
A R RS2 A TRENL S 2 H 8] (8 T) LA IF
FRAEMERARTIEYE il & H Wk aylitib 24y 8 #A39R F
[Z 3] ]iE X ;2 B #9 2005 £ 5 A |

(€) " ARAT A AT MRt a4 (k) A2

a.  AAT2003447 -8AHE[SHL] REHM3INA 1R
BHER - (XETELZ4MA)

b. 34 AEAEHENE > RALMENERY > TIEBEG[E D L] -

. BEHNHARE  RAMHAFREBBET LA F AR
MBHWEAFREIT R AT E[EHL]  REZG_F T HE 05
ko 5 EAw (L) A E@BRR R T0% - (2) T 2% K F B - (3)
EABRARIGERTEE L () w5 &2 O fesk
REX:FBIT - (6) @x[ALiEk] 5% RARRSES
SR K )RR R] REBREESRARENEHEF -
(7) [iZ% > 3% R 2428t | £ - (2] 3084 2009 4733 1% )

AFLEERELRRALERAAAS REBAERELR - Bp
b ME M LG A BRT LA b R R E A FAAAL
200543 A28 ... P EA[E M) — 545+ EXB40
[X 2 8]( & %4 d) ... AAF 200543 A 15 8 5 FiT3
[E 4]0 £ 32445 +F 2005 £ 3 B 20 B 4 B4 E 58
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(14)

EEHHAMANE®SE HL]REREKRZNEE fxBp
[CHk B H#ik] |

(d) [E #dk]ed EAML[S L]z B3 8 687,000 T " (% £5) &
RAT M H A VE % F) 30%4%245 4 25 4 300 #AptH1 8 3% A 44
$3,243.61......2003 &= A AFE[R B 28] #1x424*600 £ R*H 4 4 F
AT NI RIE A - & 807 RirmB T 658 R E 4 £H
$687,000.00(4)) ...... L ey Bkt B XUAT R IE D B AT A M AR
A EMRES ? XA A — R -

() "MR[E UK Hphletdpb AR > BFEFHFERKEAK
Yoo, — DL EFRRRERFBIAAG T TF T IEDL ...
BAAMZ YA RA BB BB KT X B R AL TR
[R B3] AUuETAATRY » sbFM FRIFEN R BEH 7 12#
Btk AEZARAF RATHE Rog » RARRBUBERE 2P0 0 LS
Z S BRAMEAE EZ I ML 5 R RNAR TR ... 5L
ADHAIAN Gty i B[E ok B H k] it A A E & bl 3 44 a5
ABMRES  AANAARE LS FRTA LIS AATRIE G4
B L RAER KRB GHF T XM RE R RAERERT -

N " AARAERLSEAR -4 HEHBL]RAF[CHL]IZZ S 2
BFBEL EHY LS T & (k) RAIZE[CHL]AE 4
HR(B)MSFRTBEBXEFAGRARRS > M EFRAAAF
[CHADFREZ...... Ltk AE Bk R RARMRA LR
HERRBRRY A TR RABANBAEG BT REkEE > B8 RK
— & B f AR T T BRAR RZITE - HH A AR T
BHRER TR 5 0JRE R )

ARBEFAARIAE > ARAE R AT

@ "3 HE[SHL]RRLZBZRAMAE {28 &5 4% - A(L)
FrR4Ei 8 4 5 Y RA TR

(b) T 2005 £ & A A B BGERE KT ZAL(CK)maE] » ERBRTHE &
RE > BIRETE - KSR - AN R F 5K

" AALSHEAURTRZIXZE RTHHEETRLRABRRETZHEA
kR o

d) " [z AFBRARETEA R CEPA & % HIFL (M) S /e itk o T4 35
BRAHAEE - EfSE > HRIREHFREST  H LM (E)HEF
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(15)

WAL EAES A A E D5 IT 2005/06 R AL E A FFHLIFHLA T

7C 7T

E 4k [ (7)(a)(ii) 7 F 5] 640,558
G ik [%(10)(d) 5 % 5] (476,412)
H 4k [ £ (7)(@)(iv) 5 F 5] 527,524
hut % Fo by i b AR IR 4 25,000°

552,524
Fapde [%(7)(@)(v) R F %] (157,000)
hot % do 3T & 500°  (156,500)
%37 R iR BLAE 560,170
CRANSE &R 89,627

% 2: 74,500 L[ % (7)(2)(iv) R F %] - 49,500 L[ % (4)(F) 7 F 5]
¥ 3: 150,000 L[ % (7)(a)(v) 3 % 5:] - 149,500 [ % (5)(a)fv (b) 37 % 5]

(16)

A A RBEE (1SR E L ay5 1] Hil.
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