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Case No. D9/19

Salaries tax — appellant purchasing safety shoes for work — whether appeal out of time —
whether expenses for purchasing safety shoes deductible — whether expenses wholly,
exclusively and necessarily incurred in production of assessable profits — sections 12(1)(a)
and 66(1) of Inland Revenue Ordinance (Chapter 112) (‘IRQO’) [Decision in Chinese]

Practice and procedure — appellant absent from hearing without notifying the Board and
respondent — whether appeal dismissed — whether appellant liable for costs — sections
68(2B), 68(2D), 68(8) and 68(9) of IRO [Decision in Chinese]

Panel: Albert T da Rosa, Jr. (chairman), Chau Cham Kuen and Phillis L P Loh.

Date of hearing: 16 July 2019.
Date of decision: 9 August 2019.

On 29 October 2018, the Commissioner of Inland Revenue Department
(‘IRD”) issued a determination forming the view that the costs of a pair of working safety
shoes (‘Safety Shoes’) purchased by the Appellant during the financial year was not
deductible for the purpose of determining Salaries Tax. The Appellant was dissatisfied
with the determination. On 30 November 2018, the Board received a letter from the
Appellant (without being accompanied by a copy of the determination) explaining her
reasons of appeal. On 22 January 2019, the Board received the notice of appeal from the
Appellant.

On 22 May 2019, the Board notified the Appellant about the date of the appeal
hearing and the directions for lodging of bundles. On 20 June 2019, the Appellant
informed the Board that she was undergoing negotiation with IRD on settlement and,
depending on the result of negotiation, would notify the Board whether to cancel or re-fix
the appeal hearing. On 5 July 2019, the Board notified the Appellant that an application
for adjournment should be made on an inter-partes basis, and further if the Appellant
failed to withdraw the appeal by 16 July 2019, the Board would proceed to hear the appeal
or the application to adjourn. On the same day, the Board further notified the Appellant
again of the date of the appeal.

The Appellant failed to appear on the date of appeal. After the appeal hearing,
the Board received a letter from the Appellant asking for a stay of the appeal hearing, on
the ground that she only received an answer from IRD on 10 July 2019 and had to find out
whether the reasons and grounds submitted therein were reasonable.
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Held:

Failure to appear

1. There was no evidence that the Appellant’s failure to appear was due to
sickness or other reasonable cause; the Appellant was not outside Hong
Kong, and no application had been made by the Appellant to hear the
appeal in her absence. Therefore, the Board was unable to adjourn the
appeal or proceed to hear the appeal in the Appellant’s absence. In the
premises, the Board could dismiss the appeal, but the authorities did not
specify that the Board must dismiss the appeal without continuing the
appeal hearing (D6/13, (2013-14) IRBRD, vol 28, 226 considered).

Appeal out of time

2. Under IRO, any person who has validly objected to an assessment might,
within 1 month after the transmission to him of IRD’s determination
together with the reasons therefor and the statement of facts, give notice
of appeal to the Board. In the present case, the Board received the notice
of appeal from the Appellant more than 1 month after the determination.
In the premises, the Board found that the Appellant had lodged the appeal
out of time (D13/09, (2009-10) IRBRD, vol 24, 426 considered).

Substantive appeal

3. Since the Appellant was absent in the appeal, there was no evidence to
prove that the Appellant purchased the Safety Shoes using any sum of
money, or that the said money was wholly, exclusively and necessarily
incurred in the production of the assessable income.

Costs
4. The Appellant chose to be absent from the appeal without notifying the
Board and the IRD, wasting limited resources of the Board and the IRD
and causing unfairness to other taxpayers. The Board was responsible for
protecting the interest of the public, and for not wasting public funds on
unreasonable appeal process.
Appeal dismissed and costs order in the amount of $1,000 imposed.

Cases referred to:

D6/13, (2013-14) IRBRD, vol 28, 226
D13/09, (2009-10) IRBRD, vol 24, 426
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Appellant in absentia.
Leung Hoi Sze, Lee Shun Shan and Cheng Po Fung, for the Commissioner of Inland
Revenue.
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