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Case No. D9/17

Salaries tax — appellant applying Disabled Dependent Allowance (‘DPA’) — appellant’s
brother applying elderly residential care expenses reduction (‘RCE’) for the same year of
assessment — appellant unable to reach agreement with brother as to who should apply for
RCE — whether Commissioner should consider appellant’s DPA application — whether the
respondent should exercise discretion — sections 26D, 30, 31, 31A, 33, 66(3) and 68(4) of
the Inland Revenue Ordinance (Chapter 112) (‘IRO’) [Decision in Chinese]

Panel: Lo Pui Yin (chairman), Chan Wan Po Paul and Catrina Ding Wan Lam.

Date of hearing: 8 March 2017.
Date of decision: 4 July 2017.

The appellants (Mr A and Ms B) were spouses, and elected joint assessment of
their salaries tax in the relevant year of assessment, in which Ms B applied for DPA, RCE
and disabled dependent allowance (‘DisDA’) in respect of her mother (Madam C).

The assessor rejected Ms B’s application, because Ms B’s brother (Mr E) had
applied for and was granted RCE and DisDA for the said year. Pursuant to Mr A and Ms
B’s objection, the assessor invited Ms B and Mr E to compromise on who should apply for
RCE and other allowances, but no consensus could be reached. As a result, the assessor
withdrew and dismissed the RCE and DisDA granted to Mr E. The Vice Commissioner,
after considered the information provided by Mr A and Ms B, also affirmed the assessor’s
decision. The Vice Commissioner accepted that both Ms B and Mr E were eligible
applicants, but held that DPA and RCE could not be granted to both Ms B and Mr E in the
same year of assessment. In the absence of agreement, the Vice Commissioner dismissed
Ms B’s application, and also refused to grant RCE and DisDA to Mr E.

Mr A and Ms B appealed against the Vice Commissioner’s decision on the
ground that: (1) Ms B was eligible to apply for DPA; (2) since all the expenses of Madam
C were shouldered by Madam C’s children, Ms B should be entitled to apply for DPA, or
through compromise among the children; (3) Mr E should provide reasonable explanation
for his refusal to compromise and unilateral application of RCE and other allowance; (4)
where the parties could not reach agreement, dismissing both parties’ application was an
unfair solution. The Commissioner could exercise its discretion by considering other
solutions, including ordering the children to take turn in making the application.

Held:

1. Both Ms B and Mr E were eligible to apply for DPA under section 30 of
IRO.
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2. Although what could not be agreed between Ms B and Mr E was who
should apply for RCE, the situation could apply to application for DPA
under section 26D(4) of IRO.

3. Section 33(2) of IRO was clear. Where the Commissioner had reason to
believe that 2 or more persons were eligible to claim DPA in respect of
the same parent for the same year of assessment, the Commissioner
should not consider any claim until he was satisfied that the claimants had
agreed which of them shall be entitled to claim in that year. The decisions
of the assessor and Vice Commissioner were made in compliance with the
provision (D2/13, (2013-14) IRBRD, vol 28, 159 considered).

4. Both the assessor and the Vice Commissioner had no discretionary power
in respect of application for DPA. Whether the provisions were fair, just
or equitable was not an issue whether the board was entitled to determine.

Appeal dismissed.
Cases referred to:

D2/13, (2013-14) IRBRD, vol 28, 159

Appellant in person.
Wong Pui Ki and Yu Wai Lim for the Commissioner of Inland Revenue.
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