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Case No. D9/15

Appeal out of time — appeal against assessment — whether Notice of Appeal lodged out of
time — whether leave to extend time should be given — section 66 of the Inland Revenue
Ordinance (‘IRO’) [Decision in Chinese]

Profits tax — profit from sale of property — whether engaged in trade — whether Appellant
intended to buy property as retirement home — section 14(1) of the IRO [Decision in
Chinese]

Panel: Chow Wai Shun (chairman), Kong Chi How Johnson and So Sze Wan Lisa.

Date of hearing: 30 June 2015.
Date of decision: 11 August 2015.

The Appellant resided overseas. In July 2009, he purchased a property subject to
existing tenancy. He appointed his brother as his agent. The purchase price was provided by
his mother, who passed away in November 2009. In September 2010, the Appellant sold the
property subject to existing tenancy. The Appellant claimed that he purchased the property
with the intention to use it as a retirement home in the future. His intention changed after his
mother passed away. The Appellant was assessed for profits tax in relation to the profit he
made on the property in the 2010/11 year of assessment. The Deputy Commissioner rejected
the Appellant’s objection to the assessment.

The Appellant appointed a company as his tax representative on 22 February 2014.
He left Hong Kong in July 2014 and did not come back since then. On 6 January 2015, the
Deputy Commissioner’s determination and 2 letters explaining the Appellant’s right to
appeal and the procedure thereof were sent to the tax representative and the Appellant’s
correspondence address by registered mail. Evidence showed that the determination and the
letters were received by the tax representative and the Appellant’s brother. However, the
Appellant only lodged his Notice of Appeal with the Board on 12 February 2015.

Held:

1.  The Notice of Appeal was lodged out of time. The 1-month time limit to
lodge an appeal under section 66 of the IRO started when the determination
was sent to the addresses of the Appellant and his tax representative. It was
not necessary to show that the Appellant personally received the
determination (D2/04, IRBRD, vol 19, 76 referred). Nor was it necessary for
the Commissioner to prove that the Appellant had actual notice of the
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determination (Chan Chun Chuen v Commissioner of Inland Revenue [2012]
2 HKLRD 379 applied).

2. According to section 66(1A) of the IRO, the Board could only give leave to
the Appellant to file his notice of appeal out of time if he was prevented by
illness or absence from Hong Kong or other reasonable cause from giving
notice of appeal within the statutory period. The word ‘prevented’ " & it
in the Chinese Language version of the subsection should be understood as
meaning ‘unable to’. Whilst it was a less stringent test than the word
‘prevent’ in the English version, it still imposed a higher threshold than a
mere excuse (Chow Kwong Fai v Commissioner of Inland Revenue [2005] 4
HKLRD 687 applied).

3. Long absence from Hong Kong does not automatically confer a right for
extension of time (D19/01, IRBRD, vol 16, 183 referred). Since the
Appellant appointed a tax representative, and he still had contact with his
brother residing at the correspondence address, there was sufficient time for
the Appellant to prepare the documents required to lodge an appeal with the
Board. The Appellant was not prevented by his absence from Hong Kong to
lodge the appeal (D11/89, IRBRD, vol 4, 230; D31/12, (2012-13) IRBRD,
vol 27, 667 referred).

4. It was not a reasonable cause that the Appellant and his brother did not
allegedly understand the Commissioner’s letters because of their education,
or that the Appellant was not given proper guidance on how to deal with the
matter when he inquired with his tax representative (D9/79, IRBRD, vol 1,
354; D20/06, (2006-07) IRBRD, vol 21, 442; D42/11, (2012-13) IRBRD,
vol 27, 1; D51/11 (2012-13) IRBRD, vol 27, 76 considered).

5. Therefore, the appeal was lodged out of time, and leave should not be given to
the Appellant to lodge it out of time.

6.  Inany event, whether or not the profits on selling the property were subject to
profits tax depended on the Appellant’s intention in all the circumstances
(Simmons v Commissioner of Inland Revenue 53 TC 461; Lee Yee Shing v
Commissioner of Inland Revenue [2008] 3 HKLRD 51 referred). The
professed intention of the Appellant was not conclusive, and an intention to
invest should generally be genuine, realistic and realisable (All Best Wishes
Limited v Commissioner of Inland Revenue [1992] 3 HKC 750 referred).

7. The Appellant’s professed intention was not believable. He moved overseas
for so many years and had his roots there. It was not persuasive that he
already planned for his retirement when he was still in his prime. Rather, the
Board inferred that the Appellant purchased the property to pacify his mother.

486



(2015-16) VOLUME 30 INLAND REVENUE BOARD OF REVIEW DECISIONS

Such a need was no longer required when his mother passed away. This was
not sufficient to overturn the assessment in the determination.

Appeal dismissed.
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Appellant’s younger brother for the Appellant.

To Yee Man, Chow Cheong Po and Lo Hok Leung Dickson for the Commissioner of Inland
Revenue.
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