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Case No. D9/14

Profits tax — whether gains arising from the disposal of capital asset — sections 2(1), 14(1),
66(3), 68(4) and 68(9) of the Inland Revenue Ordinance. [Decision in Chinese]

Panel: Kenneth Kwok Hing Wai SC (chairman), Wong Fung King Amy and Kelly Wong
Yuen Hang.

Date of hearing: 24 August 2012.
Date of decision: 16 June 2014.

The Taxpayer is a private company incorporated in Hong Kong. It obtained profits
from the disposal of a piece of land. The Assessor was of the view that the piece of land was
trading asset and raised a profits tax assessment on the Taxpayer. The Taxpayer objected and
alleged that the intention at the time of acquisition was to redevelop and hold the piece of
land for long term rental income. It was only sold upon realising that its use could not be
changed in the near term. The Taxpayer also stated that the Assessor did not properly
consider the change in share holding of the Taxpayer between the acquisition and disposal of
the piece of land.

Held:

1.  The Taxpayer alleged in its grounds of appeal that at the time of acquisition of
the piece of land it did not know what its intention was. The grounds of
appeal did not state that the piece of land was acquired as capital asset. It did
not provide any evidence on what the Taxpayer’s intention was at the time of
acquisition. This appeal can be ended and disposed of on the basis of
evidential burden. The Taxpayer cannot benefit from the lack of evidence.
‘Intention to invest’ and ‘change of intention’ could not even be raised.

2.  The Taxpayer and its former shareholders did not have the financial means to
purchase and hold the piece of land in the long term. There was no evidence
that the intention to hold as capital asset (if any) was genuinely held, realistic
and realisable.

3. Based on the forgoing and having considered all the circumstances of the
case, and further relying on relevant provisions and regulations relating to
capital asset, the Board held that the purchasing of the piece of land by the
Taxpayer were trading speculations.
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Appeal dismissed.
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43, ERERNEXERLFALEMNEIH LT ER - XX —BRF L WA > M@
FELIFAMENRY o A ¥ BN E4D58/09, (2010-11) IRBRD, vol 25, 54* 12t » %
RARITHEAKEEL -

Ttk b bR Ui iTEbEd
44, PR % LIRIE b R B TR IE B AT IR R JER AR B A MRIE S 66(3)
KWFET » BN hBLA RIS B BRI P A5 AR BRI o I A 3 B 23 i s
AR ES  RTRBEA LIFEGRHT LR - w2 OERS Y iE 5 LifE
ho HEYIELHETATE . ERFeRH 2o
BE W AE
45, % 68(4) £M T HFIERAES Lif AR

" JE B _E 3R AT X7 69 IR BT B 2 R AE 4 69 BEIE G AE My _FIRA KA o

46. B34 T ke kT 4 Real Estate Investments (NT) Limited v The
Commissioner of Inland Revenue (2008) 11 HKCFAR 433, 35 H X T % 68(4) 4% » B R %E
W BIEFAETRAE N el Rk R vk B EIFN R - BHEFIER AT 440 -

B -

‘It is natural and appropriate to strive to decide on something more satisfying
than the onus of proof. And it should generally be possible to do so. But tax
appeals do begin on the basis that, as s.68(4) of the Inland Revenue Ordinance
provides, “[t]he onus of proving that the assessment appealed against is
excessive or incorrect shall be on the appellant”. And it is possible although
rare for such an appeal to end — and be disposed of — on that basis®.’

‘As for the notion of a shifting onus, such a notion is seldom if ever helpful.
Certainly it cannot shift the onus of proof from where s.68(4) of the Inland
Revenue Ordinance places it, namely on a taxpayer who appeals against an
assessment to show that it is excessive or incorrect)®.’

MK EF M6 -

China Map Limited v CIR (2008) 11 HKCFAR 486 % 9-10 £ -
China Map Limited v CIR (2008) 11 HKCFAR 486 % 9-10 £ -
%325 -

% 35 o

a » w N
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ME# 5 % 1204598 64 250 % 5,000 T o

HEEARFA

48. WRTH MFEREAZINR T ERTAR S PFHAIHE ) - RAANR
WFVE S ARF B EERE L3 FIEEIRAMG RS -

49, A% %% % 42 Beautiland Co Ltd v CIR, Privy Council [1991] 2 HKLR 511 &4 #|
ZERIHEARTERA L AR -

Xatet g

50. WEER XL LIFAMEZE Lt > AIELIFAMWTZE £
W2 F2 5 o

51. Z5| JEF A A o

52. 42 Simmons®, Lord Wilberforce$s th % 424 ja) & T 354348 = 0 | (“at the time
of the acquisition of the asset’) -

JB 3 (feN3RIA)

‘One must ask, first, what the commissioners were required or entitled to find.
Trading requires an intention to trade: normally the question to be asked is
whether this intention existed at the time of the acquisition of the asset. Was
it acquired with the intention of disposing of it at a profit, or was it acquired as
a permanent investment?’

53. feAll Best Wishes’, B X gk B H &5 2 ¢

Q) FEMGITERT A ANIERIEANERIFTAR > L FoT LI
05 R

®  Simmons v IRC [1980] 1 WLR 1196 % i % 1199 7 -
7 All Best Wishes Limited v CIR (1992) 3 HKTC 750 % 771
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2 FAERETRTMHAL "4 %K 26t (‘at the time of the
acquisition of the asset’) E £ # 474% % ©

BX (mAsRA) :

‘“The intention of the taxpayer, at the time of acquisition, and at the time when
he is holding the asset is undoubtedly of very great weight. And if the
intention is on the evidence, genuinely held, realistic and realisable, and if
all the circumstances show that at the time of the acquisition of the asset, the
taxpayer was investing in it, then | agree.’

HEE IR E LIEH

54,

BRIk 5

55.

Mk ER

56.

fEKim Eng Securities® » .54 7% T /£ % 50 Fd5 & MBLA TR T 2L B IELR
BB B AR IR B E TTAEIEBR IR AL A A 8 o

BX

‘The bulk of the evidence relates to dealings on the Singapore Stock Exchange.
In relation to dealings on the other foreign stock exchanges, the evidence is
sparse. The Taxpayer is not in the position to benefit from such sparsity. After
all, it bears the burden of showing that the assessments are wrong.’

MBAR T AR EZ M MK S « ERTURZLIEE MK H

i R S -
Q) F2reeiREIFAHER
(2) ZHICBEIWABRLES v

() MEEReHAbata LM ELiRE Lt o

8 Kim Eng Securities (Hong Kong) Limited v CIR (2007) 10 HKCFAR 213.
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