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Case No. D8/15

Penalty tax — informing the Commissioner in writing not later than 4 months after the end of
the basis period — late in furnishing return — sections 51, 66(3), 68(4), 70, 80(2), 82(1), 82A
and 82B of the Inland Revenue Ordinance [Decision in Chinese]

Costs — wasting the resources of the Board — section 68(9) of the Inland Revenue Ordinance
[Decision in Chinese]

Panel: Lo Pui Yin (chairman), Gary K L Cheung and Mun Lee Ming Catherine.

Date of hearing: 24 April 2015.
Date of decision: 17 July 2015.

The Taxpayer failed to inform the Commissioner in writing not later than 4 months
after the end of the basis period for the year of assessment 2011/12 that it was chargeable to
tax and also failed to furnish the profits tax return for the year of assessment 2012/13 before
the specified period. The Deputy Commissioner under section 82A(1) of the Inland Revenue
Ordinance (‘IRO’) assessed the Taxpayer to additional tax of $90,000 and $18,000 for the
year of assessment 2012/13 and 2012/13 respectively. The two amounts represent 5.94%
and 2.99% of the respective amount of tax that would have been undercharged. The
Taxpayer stated as its grounds of appeal that its shareholders did not understand the tax laws
and company laws of Hong Kong and that its directors were not cooperative. It also stated
that the company would not ‘conceal’ its responsibility to pay tax. On the day of the appeal
hearing, the tax representative of the Taxpayer advised that the Taxpayer felt that it should
bear the responsibility of the delay but would hope that it could be treated “favourably’ in the
assessment of the additional tax.

Held:

1.  The grounds of appeal did not specify the name, address, date of birth, etc., of
the shareholders and directors. The documents submitted did not provide the
aforesaid information or proof of the Taxpayer’s case. The grounds of appeal
did not specify when the audit of its account was completed or which of its
director was not cooperative. The Board did not give any weight to the
submission of the tax representative nor accepted it as evidence of any facts.
The Board ruled that the Taxpayer had failed in discharging its burden of
proof of having reasonable excuse under section 82A(1) of IRO.
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2. On the day of the hearing, the tax representative of the Taxpayer asked the
Board to treat the Taxpayer ‘favourably’ in the assessment of the additional
taxes. The Board, after hearing the submissions of both parties, allowed the
Taxpayer to rely on the ground that the assessed amount of additional taxes
were too high. The submission of the tax representative did not specify
whether or not the Taxpayer had put in place measures to prevent it from
committing the same offences again. On the other hand, it appears from the
grounds of appeal that the Taxpayer was trying to shift the blame to others.
The Board considered that under these circumstances the Taxpayer did not
deserve any sympathy at all. The additional tax for the 2011/12 year of
assessment was only $5,852 above the actual loss and is already very lenient.
The additional tax for the 2012/13 year of assessment was appropriate, or
even lenient.

3. The Board considers this appeal frivolous, vexatious and an abuse of the
process, wasting the Board’s and the Inland Revenue Department’s limited
resources. The Taxpayer is ordered to pay the sum of $5,000 as costs of the
Board.

Appeal dismissed and costs order in the amount of $5,000 imposed.
Cases referred to:

D25/11, (2011-12) IRBRD, vol 26, 426
D15/10, (2010-11) IRBRD, vol 25, 351
D20/11, (2011-12) IRBRD, vol 26, 350
D50/12, (2013-14) IRBRD, vol 28, 43

D28/12, (2012-13) IRBRD, vol 27, 633

Luk Pui Lan Celia of Good China Management Ltd for the Appellant.
Lau Wai Sum and Lee Tak Yun Joseph for the Commissioner of Inland Revenue.
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