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Case No. D6/17

Salaries tax — deduction of outgoings and expenses — whether outgoings and expenses
wholly, exclusively and necessarily incurred in the production of assessable income —
whether capital expenditure — sections 12 and 68(4) of the Inland Revenue Ordinance
(Chapter 112) (‘IRO’) [Decision in Chinese]

Panel: Chow Wai Shun (chairman), Liu Pak Yin and Sara Tong.

Date of hearing: 2 March 2017.
Date of decision: 5 June 2017.

The appellant applied for deduction of expenditures (including fees paid to
cooperation party and social and entertainment expenses) in his salaries tax return. The
assessor was of the view that the relevant expenditures failed to meet the requirements
under section 12(1)(a) of IRO and were therefore non-deductible, and further suggested
amending the assessment. The appellant refused to accept the suggestion, claiming that the
social and entertainment expenses included loans obtained to meet outgoings such as
phone charge and transportation between Hong Kong and mainland, as well as expenses
incurred to replace a lost phone.

The Vice Commissioner subsequently issued a determination to amend the
assessment. The appellant appealed against the determination. The grounds of appeal were:
(1) “fees paid to cooperation party’ were remunerations paid by him to persons providing
and assisting the compilation of clients’ information; (2) ‘social and entertainment
expenses’ were necessary for his work. Both of the items were for business purpose, and
were not expenses of domestic or private nature.

Held:

Fees paid to cooperation party

1. The information provided by the appellant was insufficient to prove that
the cooperation party possessed the relevant background, experience and
ability to provide the alleged service; if the said expenses were in fact
incurred, they were not deductible; the said expenses had no connection
with the “production of assessable income’, and were not expenses for the
‘production of assessable income’; the said expenses were also not
‘necessarily’ incurred in the production of assessable income. (D43/00,
IRBRD, vol 15, 397, Commissioner of Inland Revenue v Humphrey 1
HKTC 451, Nolder v Walters 15 TC 380, Commissioner of Inland
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Revenue v Robert P Burns 1 HKTC 1181, Brown v Bullock 40 TC 1
and Ricketts v Colguhoun 10 TC 118 considered)

Social and entertainment expenses

2. The appellant failed to prove that the said expenses had been ‘incurred’,
that they had connection with the ‘production of assessable income’, and
that they were ‘wholly, exclusively and necessarily’ incurred in the
‘production of assessable income’. (D36/90, IRBRD, vol 5, 295, Lomax v
Newton 34 TC 558 and D25/87, IRBRD, vol 2, 400 considered)

3. Regarding expenses for purchasing the replacement phone, although the
expenses were already ‘incurred’, or might even be relevant to
‘production of assessable income’, the appellant failed to provide
evidence to show that they were ‘wholly, exclusively and necessarily’
incurred in the ‘production of assessable income’. Further, expenses for
purchasing a phone were capital expenses, and were therefore
non-deductible.

Appeal dismissed.
Cases referred to:

D36/90, IRBRD, vol 5, 295

Lomax v Newton 34 TC 558

D25/87, IRBRD, vol 2, 400

Commissioner of Inland Revenue v Humphrey 1 HKTC 451
Nolder v Walters 15 TC 380

Commissioner of Inland Revenue v Robert P Burns 1 HKTC 1181
Brown v Bullock 40 TC 1

Ricketts v Colquhoun 10 TC 118

D43/00, IRBRD, vol 15, 397

Appellant in person.
Ng Sui Ling Louisa and Ng Ching Man, for the Commissioner of Inland Revenue.
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7.2 As for proof of expenses, the Taxpayer is faced with the task of
proving that she incurred certain specific expenses and the
extent to which they were incurred in the performance of her
duties. In the Australian decisions cited in D25/87, emphasis
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was laid on the requirement of contemporaneous records and
details of the expenses incurred, and in relation to
entertainment expenses, the need to show with reasonable
precision when, where, upon whom the sums concerned were
spent, and the person or persons entertained in the process.
We would adopt the same approach.” (%2997 )

= o

# CIR v Humphrey 1 HKTC 4517 > r’é FiElE g ord o
Bl%12(1)@) & T+ 2 4 g~ & (inthe production of
assessable income) = 5 E [EZG|& Rep T AR FIRiz
< 1 1¥8r 4 pt , (in the performance of the duties of the
office or employment) %3 £ + » %] ( %4677 )-

-

Nolder v Walters 15 TC 380- %45 » " &4 7054 | 4p &
PER I b end 17 Ao B RIRi b1 iER B A ‘"“f:‘ s
B REI o R AT

* “In the performance of the duties” means in doing the work
of the office, in doing the things which it is his duty to do while
doing the work of the office.” ( %3877 )

#CIR v Robert PBurns 1 HKTC 1181 ¥ » } 5% % % %
P RG] Al Ay A TAFER N §p L deha 4 (an
expense incurred in gaining income ) fo " % FBja » @ & 47
& a2 4 (an expense incurred necessarily for the purpose
of gaining it) (% 11917 ) » 7 § o ¥ ¥ j **a‘r“f o P A
EUERES RS A S A U GREY: SadSaicy VRN <
R Jg ?'ﬁ R st RN NG 5 8 < R
1l ZE, /i;-tz I’I’ij\?' :‘% o

n % R b
% K;u"ﬁé__l_ilk-ﬂ “ ’"ﬁ EF’* Eb?’ f—!'_ut’ﬁ W‘ZII’{){ 5:
7 2 - 5 > y .
] T o2 4

‘The test is... whether the duties do, in the sense that,
irrespective of what the employer may prescribe, the duties
cannot be performed without incurring the particular outlay.’
(%107)

138



(2018-19) VOLUME 33 INLAND REVENUE BOARD OF REVIEW DECISIONS

(if)  #Ricketts v Colquhoun 10 TC 1181 Z s =R P] » F 5 X
AA R EE LR E MR aE | A R SR
Roa EFFAFRS S A d AR P2 T T
By R FEAS o R AT

‘.. the language... points to the expenses with which it is
concerned as being confined to those which each and every
occupant of the particular office is necessarily obliged to
incur in the performance of its duties... The deductible
expenses do not extend to those which the holder has to incur
mainly and, it may be, only because of circumstances in
relation to his office which are personal to himself or are the
result of his own volition.” (% 1357 )
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‘We have no information as to the background of Ms C and Ms D...
The Taxpayer gave no evidence as to their experience and standing
in the... trade.

. Had genuine payments been made to Ms C and Ms D, there
would have been no difficulty in identifying from bank statements of
the Taxpayer the relevant withdrawal... in favour of Ms C and Ms D.
The Taxpayer made no attempt to perform such exercise.” (% 4027 )
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