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Case No. D5/15

Salaries tax — appeal out of time — appellant requiring time to search for witness — appellant
allegedly informing the department about change of address — appellant paying tax in PRC -
whether the Board should exercise discretion in granting time extension — whether appellant
discharging his burden of proof — sections 58(2), 66(1), 66(1A) and 68(4) of the Inland
Revenue Ordinance (Chapter 112) (‘IRO”) [Decision in Chinese]

Panel: Liu Man Kin (chairman), Kong Chi How Johnson and Liu Pak Yin.

Date of hearing: 10 March 2015.
Date of decision: 26 May 2015.

At the relevant tax year, the Appellant was employed by a private company
incorporated in Hong Kong (‘Company X’). Company X owned a subsidiary in the PRC
(‘Company Y’). The Appellant worked partly in Company X and partly in Company Y.
Regarding the relevant financial year, the Appellant had paid tax in the PRC, and the
Assessor also agreed that the Appellant was entitled to tax reduction for 6 months out of the
relevant tax year.

The Appellant objected to the assessment. The objection was dismissed by the
Commissioner. The decision of the Commissioner was sent to the Appellant at his address
(‘Address B’) by registered post, and a letter was enclosed explaining the procedures and
time limit of lodging an appeal. The decision was received by the Appellant on 4 October
2014. On 13 November 2014, the Board received a letter from the Appellant asking for time
extension on the ground that the Appellant required further time to search for an
ex-subordinate as his witness. On 19 November and 12 December 2014, the Board further
received the Appellant’s statement on his grounds of appeal and the missing documents.

In the hearing before the Board, the Appellant did not arrange the attendance of his
witness; the Appellant also elected to have his substantive appeal dealt with on the same day
if leave to appeal out of time was granted. The Appellant further pointed out, for the first
time, that he did not reside at Address B; and that he had informed the department about his
change of address 8 times before he received the decision from the Commissioner. The
allegation was denied by the department.
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Held:

Appeal out of time

1. If documents were properly served in accordance with section 58(2) of IRO,
the taxpayer should be deemed to have notice of the same, and there was no
need for the IRD to prove that the taxpayer had ‘actual’ knowledge of the
notice. Since the Appellant only furnished all the necessary documents to the
Board by 12 December 2014, the Appellant’s appeal was obviously out of the
1-month time limit prescribed by section 66(1) of IRO. (Chan Chun Chuen v
Commissioner of Inland Revenue CACV 113/2011 considered).

2. The Board’s discretion to extend time was only exercisable where ‘the Board
is satisfied that an appellant was prevented by illness or absence from Hong
Kong or other reasonable cause from giving notice of appeal in accordance
with subsection (1)(a)’. In this regard, (i) the standard of showing ‘prevented’
was higher than raising a mere excuse; (ii) a unilateral mistake by the taxpayer
was not a ‘reasonable cause’ for granting time extension. (Chow Kwong Fai
v Commissioner of Inland Revenue [2005] 4 HKLRD 687 considered).

3. The Appellant did not contend that he was prevented by ‘illness’ or ‘absence
from Hong Kong’ from giving notice of appeal. The only issue that the Board
had to consider was whether there was ‘reasonable cause’. The reason raised
by the Appellant that he needed further time to search for an ex-subordinate as
a witness was not a ‘reasonable cause’. The Board also rejected the
Appellant’s contention that he had informed the IRD about his change of
address.

Substantive appeal

4.  The Appellant bore the burden of proof on his grounds of appeal. In the
present case, there was no credible evidence to prove that he had paid tax in
the PRC for the months October and November 2008.
Appeal dismissed.

Cases referred to:

Chan Chun Chuen v Commissioner of Inland Revenue CACV 113/2011
Chow Kwong Fai v Commissioner of Inland Revenue [2005] 4 HKLRD 687

Appellant in person.
Yau Yuen Chun and Chan Siu Ying Shirley for the Commissioner of Inland Revenue.
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