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Case No. D44/13

Penalty tax — omission of salary income — sections 68, 82, 82A and 82B of the Inland
Revenue Ordinance. [Decision in Chinese]

Panel: Kenneth Kwok Hing Wai SC (chairman), Chow Mun Wah Anna and Wong Wang Tai
Fergus.

Date of hearing: 6 December 2013.
Date of decision: 7 March 2014.

The Appellant in the relevant year of assessment had earned an income of
$5,208,540 from the share option scheme of Employer A, but she left vacant the box for
‘benefits derived from share options’ in her tax return, and declared that she did not have any
assessable salary income. The Deputy Commissioner of the Inland Revenue Department
assessed the Appellant to additional tax of the amount of $77,000, that is 9.93% of the
amount of tax that would have been undercharged if the tax return had been accepted as
correct.

Held:

1. The Appellant clearly knew that she had the huge amount of benefits derived
from share option. Yet she left vacant the box for ‘benefits derived from
share options’ in her tax return. This was not what a responsible or honest
person would do. The other grounds of appeal were either irrelevant to the

appeal or not established.

2. The Board considered that in the circumstances the penalty assessment of
9.93% was already lenient, and there was simply no room for reduction.

3. The Board found this appeal frivolous, vexatious and a waste of the Board’s
resources.
Appeal dismissed and costs order in the amount of $5,000 imposed.
Cases referred to:

D17/08, (2008-09) IRBRD, vol 23, 301
Chu Ru Ying v Commissioner of Inland Revenue [2010] 2 HKLRD 1052

264



(2014-15) VOLUME 29 INLAND REVENUE BOARD OF REVIEW DECISIONS

Alan Chan of Messrs Alan Chan & Company, Certified Public Accountant for the Appellant.
Lai Lai Kuen, Annie and Tang Wai Min for the Commissioner of Inland Revenue.

265



(2014-15) VOLUME 29 INLAND REVENUE BOARD OF REVIEW DECISIONS

£ k45 2 DA4/13

A BLIRBL - BIRFEHRAL - (B 5 565]) %6882  82AK82B%

ZRe:

FRARERET (£/F) ~ AHERREHR

Bif. B #7 : 201312 H 68
;A BHE 201443778

iR AFEAR X IRBLEE R E T 0B A I X P MR ER5,208,540 0k 3% - 12
WA F AR AMAEPIF T R B RMIAAREE A FEEE - FFIREAE
R RIRFHERANEL - $F5 /B KE LR ATF LA e » 2REAHT77,0007T > Bpia %4
T 25 % ARBL R AR S A B & F 3D AR B 30699.93% -

;K x

1.

LTIRAFRE BB OHE KRB BRMHIANORG ERIE 125 RIFIR_HBLE Y
FA — TRABBRIAORMKE ) - BF  XFIFE—D T IERE IR
IE9 AR - B Lik¥E B E ik L X RAF R ©

EROINEE EERTHZHN9.93%H L2 MNTLAIE » £2%AT
BBy 7% e o

EARIANARERTHELY  REEHXRRRFTEAS TR -

bR BB R 45 75,0007 6078 B4 4 o

PR

D17/08, (2008-09) IRBRD, vol 23, 301
Chu Ru Ying v Commissioner of Inland Revenue [2010] 2 HKLRD 1052

R4 2 I 55 AT IAR 4EIAK R IR A R IR
AR 4B R R R EBLS B B K R ERR

266



(2014-15) VOLUME 29 INLAND REVENUE BOARD OF REVIEW DECISIONS

#E B

1. ik A4E 2009/10 R AL 4 FE 4m4E ¢
Q) EEXFHEHRITEF M
(2) RBRECLHWMATEFITEER

2. (1) E3F A4 2009/10 R L F B B £ F o By AW i %] P BB
5,208,540 Lk % -

2) LiFAGMEARILEEFBHN 2010 £ 9 A 8 B ey RALE © ¥
%4100 FH4R3 - TRERHIAGREGILE | - B -

() LiIFAFREAAEMEBRFHEHAL

3. HEmal /KT 2012 4 3 A 22 8 & Lk AR AN - kB 77,000
7 0 BPAR 4 T35 % ARBL R AL N B A 2 F 2D AR B2k 8 9.93% -

4, LI AR I o
F X o R
5. LIFAREMARE (FRBAES) 2NENER (FERTHLCE

0# ) - MFLIFENA ( TRiA%, ) REHFEXL -

6. FIRABMBEARE (BEEH) (F112F) ("£6], ) $82A%
B LR AR oA AL IR AR IR o IR M A AT EIFAR I VIR A LA
2009/10 #§# 5F BE A 5] A 4RFL & M AR YL 69 AN o B 5 2K o

7. FIRABELTEHEEALET A Y | MNEEIRLL 4T : -
NGBS BR A SR
BEVF HATEF 2002 % % 2005

FFIATEFE | A 2005 F 245

BET WiTEE B 2004 F % 4

267



(2014-15) VOLUME 29 INLAND REVENUE BOARD OF REVIEW DECISIONS

8] A #R BP A3 VEREE:
$EHEHE | 2005 4% % 2007 &

ITELE 3 B 2006 £ 5

8. (@) B XFEHE AR 2009/10 IEHLE B X HIR G 5 B R R k43R
A ("TRERSELR, ) FREFAHOANELT : -

2B BA AL £A 8] AL #E (v)  EkBEH

J& 3L AT 01/04/2009 — £ g4 iAmy 5208540 201045 A 14 8

¥ 31/03/2010 it %I # prok (T ik )
BRI B

(b) EBETLARAMHBEEHIRIA X LKAl 2009/10 5L E & EHRAL
f{ o

9. 2010 8 A 10 B »#.% & 1 Eik A &R & 2009/10 3R HL5E a9 45 AR
BEk (Ta®HtE, ) R TARALHRAEAIES, (Tizdsd ) ) ALALTHE
ERHE - ZIEhSE 485 2 R 3 AAwMAREREFEMAL TIZRME
FA1E R i Tk AR IAMAREI S | IRBLERI BT BB F K - MiZ
b % 10 N HEE R EHAMABLE TN -

10. Lif ARG AR S E BN 2010 £ 9 A 8 B ZMME AL HMME
FANFHEBRTEAN  LIRAPREAEMRRFERANL  F£F ONEEERA
PR 453 B B A - I R -

11. M EAEL 20104 11 B 12 8 » & LiF AL $ 2009/10 3R 5L 64 31
BiFHLi@AI T » MAFHEERENTIAR XIFEAN L AMRIB L E R A -
A 20T

KA (7T

A& 5,208,540
Rz BB R 775,281
A8 EA 2011 1R 194

268




(2014-15) VOLUME 29 INLAND REVENUE BOARD OF REVIEW DECISIONS

12. 2009/10 iR FL 5 B 37 e AL IR i@ 40 B 3R A RAE R B AT E ©
13. 20112 H248 » 5 FLiFARAE MM L F115E 2 775,281 TH2 -

BEm@EEFTREAR X LIFAMEBEMKRELRD - LIRARLET 2011 F 3 4 23
B %0z R e BLAR R 38,764 7L &Y Mt o Bt o

14. 2011 8 A 11 B » iMEEEREET » EiF X LIFAMREMNIAN
HRIRAFZR BT EFT AR E A -

15. 20118 A 308 BXFEIRZEREALZUEZNITEF L BEXF
HING EFu LI AL B PURPL oM R B EIRHL A RTT 2010 £5 A 20 A &R
FohEiRA o

16. 201149 A 29 B » .5 B &l /KRB F 82A(4) £ & LifF AR H TR
fhpofii@s s ( Tizi@sP ) ) @R EFA

(@) fHedtsk Bk AT 2009/10 3R #LF ERFLE NIRRT B B £ F &9iZ1K
% P E AL

(b) B ZMAL RN B - M2 FHED BN 775,281 T ;
3

(€) LiIRAFARAE A BIPH —FRIPEF AL -

17. 20114210 B 248 » LiIFABIHEXSHITELRZBPBREID
&P e
18. 2011 # 12 A 2 B iFMEEREHEXSITTESAAERH L

F16HR PR Pt > R —FHIE IR EIETREGRETF R RS
— %K Xz B RA -

19. 20114 12 B 22 8 » & X ¥ E1545 1 £k Ay 2009/10 3R #LF & X R
#E > LT 201058208 FLLLikA » FEMEANIRITZFHY I RULELIE -

20. 2012 5= 2 A 10 B » FR4EX2HIT F 5w #1858 e & itk 4 JL At »
9% 8 L A FF R £u 8 AT AR AR Ay AT AR L

21, BERBERTENLIFARXGP BT LR F208 FAHRANEH N
SIEHAR - JFT 2012 F 3 A 22 B @ LR AR iR T R G AM bt i@ ke B o @ ko EIR
AMRIEF 82A £iF ey # o BLERER A 77,000 7T - BpA8 4 T & %R R AL B0 N B4
Bt F 2D AR BLR G 9.93% o BL 55 By & By K AL % A e B8 ko 45 e B [EIE - BEEA AR Ao

269



(2014-15) VOLUME 29 INLAND REVENUE BOARD OF REVIEW DECISIONS

PLAARYE " SRR BB | PP PI A AR R IR R ey T 8 — k&, %A1

% -

22. MEBEA®EEA X 2009/10 i H F B A48 69 F L W AR IE
% 80(2) =k # 82(1) &K adx -

23. 2012 5 4 A 16 B » et ESAeE ik E@ped %
H21Ex e A o BLiTE AL 0 42 ik o

24, FHMEEEEEALIFAL 2009/10 R ECEMEEFIFRARELY
RN o

25. 20124 10 A 11 8 - iR E4ER B £ L K12 £ EiF A % 2009/10 &
HERMFERE BEE SHHFHHERANFE -

26. 201343 A 68 » & LE{Z#IALIF AL 2009/10 & B TIRHLEE
HiBBRELHEERASKA » ™ 2009/10 & 544 0945 A 1,200,000 7T ©

27. 201343 A 20 B »iFHLE/EH R X T 6 E § m Lif AR & 2009/10 F &
B AR BL o AT

% ()

gL (F11E) 5,208,540
BRBBEILHEEHL 1,200,000
6,408,540
AN o R AL 2R 180,000
28. 20134 3 A 25 8 FR4ERX ST E S A sk % 278 69 2009/10 iR B4 Ah

AE RS Ha Rt Eh AWM -

29. 201345 A 15 B R4 &30 F & A7 k1245 B £k Azt 2009/10 3R At
FEENE T doak e T e

30. 201346 H 278 > MEXSHIFESAHARERBE*E—-FEH - HH L

A 2009/10 R FERABBEETHEEM A » F & T domk L 4 490,304 7T & 5% A2
A2k 12000 7T 0 H AR B IMET S ALE Y FRT Y o

270



(2014-15) VOLUME 29 INLAND REVENUE BOARD OF REVIEW DECISIONS

LigBEBARRE

31. B MESAABNN 201246 44 16 By ik @ BREUT
Wiyt (RXBE )

" a)

b)

d)

[.L3% A] has a degree in Accountancy in [#}E & #rR M E&] and taxation
was one of the course require in the subject. However, the entire thing
was decades ago. After graduated in [4F B % #rMes], [(LiK A] was
working in the field of financing and management and her major duty is
focus on the source of funds but never the field of taxation, and she never
get any exposure nor knowledge of the detail of Hong Kong taxation.

In addition, share option is a special issue for all employees because it is
not arising in every year. Also, it was the first time she being grant share
option and it was non recurrent. She was not aware of the taxability of
the share option when exercise until the tax demand note received.

As a tax representation, we didn’t agree that [_E % A] working in the
field of financing and encompass professional knowledge on taxation
matter, [_E % A] never work in any field of tax nor tax department of
any company or professional firm.

[_Li% A] did not received copy of tax demand note accordingly, there
may be postage mistake. The duplicate copy of tax demand note was
redirect from [4 3] % #r M #%] and the date of issue was 24™ February
2011. The copy was enclosed. Once she receipted Notice for Recovery
of tax from [ 3] & #r M #&], she paid the tax in amount $775,281 with
5% surcharge $38,764 immediately. In this connection, she had acted in
good faith. If she received the tax assessment accordingly. She would
have paid the tax exact amount without the necessity of paying the
surcharge.

In the meantime of declare the taxable income for the year of assessment
2009/2010, [_E % A &4] father was suffering from serious illness and
finally her father pass away on 5" June 2011. In this period, she had not
go to office to handle her business matter, thus forget to report the above
matters. |

U MRS HTESAAEXA N LifilsH o 22 KA P X % AR iR By F

X $i -

2 BRRARERSHTFESA G EifiEs P -

271



(2014-15) VOLUME 29 INLAND REVENUE BOARD OF REVIEW DECISIONS

"EX T
32. % 68(4) &M

TG B _E iR A AL 60 TR BT B 2 R E 569 B GE T AE  AH EIRA R o
33. % 68(8)(F M ¢

"EGRERBIR LRSS ALK > H D I e K IR _E KT XT6T AT
TTJF % PNEEEFE G AT ZNEE RK B KAFE - |

34, % 68(9) &M
" RFE 7 RIRIEFEB) Tk D K IR LI W T 4 E AL —
EFRATIED B L I 2054 T 1EHEF D08 5 £ %
T o 2 FE W BB e I — FFB 7 © |
W& 5 % 1 2R45 90 6 2 Em ey £ R % 5,000 7T o

35. % 82(L) &M

" ETAEBEER AR LT BB N ALK 7 - (Q) EARIEARF I
R BIIRFF P BIRIELTRIL FIR6I T BB I T > |

36. % QA LM
CEITA T ATEHAE T -+ (Q) BIR 2 D IRAFHIH T BT AR L E
TR AR B IR GG FA I B IR BIIRFE A P IRF A - 4o R F 748 ] 69
F 2 7 RIEHE 80(2) 2 82(1) KR A 69 HE » W iFA B F1E T IERIBER
KPR Ao Fl + BT TAL BTG =12 R - (1) BRFF 49
F IR T IE 5695 2 F AT D IEW b KR LR E
I o FERE Ty E I DD FEN BB -

37. % 82B(L) &M ¢
" RAETAIRIEFE B2A £ 4 i Fh Bt + #6 T —
@) #ZFHBAIELSELMAA S &
(b) ZZFTREFAA) X EiFas K IRA A -

K B & RRRRA K 1 F 2K A LR A -

272



(2014-15) VOLUME 29 INLAND REVENUE BOARD OF REVIEW DECISIONS

38. % 82BQQ &M
"R X F ARG _EIEF o _EIFA T P HE—
@)  HEIR I LI A 92T TAE
(b) xS HIFIE 57 7o B 8T HARIE 7 B2N F B 74 1E G5 1E AT 697K 8T &

(€) XA LG BT R RG AT HARIEHE 82N F F ittt T AEHAT
BIHET - 12 EHRIERTFIIBLE -

39. % 82B(3) &M T :

" % 66(2).%(3) » 68 »68A 69 & 70 £ /4 Hi&H ¥ F 4 xtTF Rt po it
T FE H 689 _E IR F 3%+ 4w 3% F _E I R XA L IF 69 B 18 7P HE 7 4
B e5—4 o

R X ERBREANGTHE FER SN Ry BN

40. % 7 2 7 D17/08, (2008/09) IRBRD, vol 23, 301 # /& 3r.7% B % 1969 43| i#
FTECTIM R A 1975 F05 % B T E o tbd 100%3% o E] 300%69 3 & o &K R A% IF
wmA B SR EATE I N RE R (A AKRE) o i FE££ChuRu Ying v Commissioner
of Inland Revenue [2010] 2 HKLRD 1052 % 30 &% 36 X & =&l S &9 B TR HF RS ©

41, AR ABAKRHEIFERREAMEHIENERME °  ZR AR
B BRI E NS ke B ° o

42. W (AARGE) # 106 % 108 % » FAHITHR(THE | MRHFM #IR
S0 SEATAR LAY B H] B

43. (EAE) #5107 R 108 &M T » X -

3 4<% D17/08, (2008-09) IRBRD, vol 23, 301 - D26/08, (2008-09) IRBRD, vol 23, 547 % 34-47 & v
D59/09, (2010-11) IRBRD, vol 25, 87 -

M T

S %% D16/07, (2007-08) IRBRD, vol 22, 454 D17/08, (2008-09) IRBRD, vol 23, 301 1D26/08, (2008-09)
IRBRD, vol 23,547 % 34-47 g -D35/08, (2008-09) IRBRD, vol 23, 683 #= D59/09, (2010-11) IRBRD,
vol 25, 87 -

6 4 %] D16/07, (2007-08) IRBRD, vol 22, 454 1D17/08, (2008-09) IRBRD, vol 23, 301 :D26/08, (2008-09)
IRBRD, vol 23, 547 % 34-47 # » D35/08, (2008-09) IRBRD, vol 23, 683 » D1/09, (2009-10) IRBRD,
vol 24,223 » D15/09, (2009-10) IRBRD, vol 24, 461 - D27/09, (2009-10) IRBRD, vol 24, 609 » D34/09,
(2009-10) IRBRD, vol 24, 795 » D44/09, (2009-10) IRBRD, vol 24, 864 » D50/09, (2009-10) IRBRD,
vol 24, 934 #= D59/09, (2010-11) IRBRD, vol 25, 87 -

273



(2014-15) VOLUME 29 INLAND REVENUE BOARD OF REVIEW DECISIONS

(1) MHIMEREANHEFRM - KRB BEARTF - 5 A
AFRANEKERER -

() 5BEEFATITOBRMEE " BATIEMEHM  SLE Bl
o H B 5 E R

44, HEBMAFRTUAEZRR - FREBARE > BLEIK > BRRSTEE S
FRB HEHH -

45. TARHA LA & 38 40 B K &7 AL U IR AL F B M iR AL G HA 4T AR
&

(1) BEEXAEHEAAEFRIAEEPK > &
(2)  TTHE FERAERAEALALIR

46. B B AL RONE T i e IRBL R o R AR EAA - EBLFER Y
A BB AR B T B AR B 32 3L RO IE A BL 55 %3 -

47. MERTAFEEMPARLT AN T B NRIBHE  IFHEETT R
ARAE 5 5I(3) KA AR hAF I ITHL - AF U] PBLALR RIRBLER AR A A IR B R AE B
HHHIEPL - ZRSIAARTHS 5B R R IRAAEA LT LAEE % 089 3) A 37 B A5 BT
MOITH R A » STEANFEHARAR AT » s HABABAT R AF o

48. Ao T R £ BAER A

(2)  PAIF M ABLAFo A i BL A B I o

49. EREFFERERANE - AE KRG RN T2 T (FERFIFA
B d it Rk R)

(1) B EBAHIFEME T o

2) EEXBMATERT NANEA WHYE L - LERBIFIELSIE
B IR AL RN ZGE T - HBEE > MFARRR A
ey zmE o °

T OB AR BRI 10%- %S 17.5% R &K LArt & 8.
%1% #53%558 -

274



(2014-15) VOLUME 29 INLAND REVENUE BOARD OF REVIEW DECISIONS

B) XMARAAXLEE - R IHAMPANF —TTIE -
4) BEEHEANERRTLTRBINZGOREE - AR ZE D LENEPHSE
BAEEMEFRMEARARZINRGE & B FRD RERAE
PR R A ImE T ZRGE & -
B) 4FRAEXRRENEINRNBAPAIEAF S ERASBEAAEN -

6) AFMNZEZREZERELNRERER © B B A R IEMRR
B 4% X PR RIE AR 5 AR 8 TTAE o

(1) SBFRENEGFEATRGE K -

(8) XEAMMEHLAEMATRHELZE F -RZFIEHRLI2E
BF R RN AT R R & -

(9) Al ETNHOREK - XAAREHEN o

(10) ~REFGNERZET B LT -

>

(11) ZZ R SRR TEHE S » JTRESHERD -
(12) ZZNSIAATTZRAIHREY » T REHKE /W -

(13) EZRRIANLIRETHE LW - REERL  IEA LiFRSF - £
RaTHES 2 LIRAMN —ERTENZ R 26yix R -

o

3% fho Ab ho B,
50. % 82A KM AT AN A AL R BB B KR E - BKRA BRAERA

Faft, o AR ER K K o

51. B MBAZELBRKGRAZT > RETNHEATLERKRY » ERERET
FAF A o
52. 18 4o 2h B A B BATIE EIRGARH] » R kMede Likki —BIANER

AR FE LR e L

(1) EMMEKFEREZT A

o Shui On Credit Company Limited v Commissioner of Inland Revenue (2009) 12 HKCFAR 392 % 29 &%
30 & #= Commissioner of Inland Revenue v Nina T H Wang [1993] 1 HKLR 7, % 23 7 Fuad &] & & -

275



(2014-15) VOLUME 29 INLAND REVENUE BOARD OF REVIEW DECISIONS

(2) WMPATHIRGE — A2 T AAIA D~ 3o RICK LiRATA
FE PRI BT HIZNRERER 2 ZNENERREH KL
iij 10 |

(B) % FikkaA® 30 BIsEMmBAGLIFEZRA KB @AE M
d oo B EiRATA 3T e R IPHLER o 5 82BR) KM T 68 KA T
HREREAK  PFAER R SIAR AT (D) (2) S/ R T 2 Lk
BRI AFER

LR RBEAH
53. MRART TEEEALRKE EEBDBIL AR

1) RE2)@FMAREHZ— ;

(2) 33E% B2A F Atk KM -

54, A A G B AL MR G b SO b B sk T 0 32
CRES ¥ £/ TIPS TR

5. Z0N 25 RBEAPAL TSI IESEPAR AR AR T RO B & -
HBREE  AIBHARRT LR AMOEA -

EMNEERET
56. BEAR iR ARIFATE IR » B0 &AL EiFeT 2 M EHMKFE

EET  REMPTEIRE - ZRS TAFAIK  BD WA RECH LR ATy iF
B TTRIZANRERAER OGN ENERLD Bk | T

57. ERER AN EIRACHE RSB S REE AR XHER -
58. LiIRAF R 0B B OH KB BRHIANWRGEIIL S - B KRIGFRLEN

FHRI - Tk RHIAMARGILE ) - BE o XHFIE—A R TERA HAS 0 AP
jg o

59. % a) & LifRIEd A AR iR AR 408 AN A B L 235 B o Bdo ik B ARE,
LR LIFANRERELRX ~Fe) B LIREHARIE » TRFEZ R S8t -

P % 68(8)@)% -
"% 68@)@)% -

276



(2014-15) VOLUME 29 INLAND REVENUE BOARD OF REVIEW DECISIONS

60. % C) & _Eir32 &% ‘tax representation’ 5 ‘tax representative’ ;& E o &
Wha ] > BLEREF MG LiRGREH -

61. $d) S LiFEBSREIFLE -

62. ERAINNEREEALT 9.93%C2MNRLAIE » R2KKF FTAMGEN -
63. ER X RE P ALIE R 42IR K B A AR B M 0 3T 3R -
EHLE

64. FRERE LiF o F A LT AT AT XTI BLER o

65. ERAANARERTOELAH RABRERRBEFRZARTR - ZARF

& LI AtA 5,000 TR & R e din B o LRI BRI — 383 ¢

277



