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Case No. D43/13

Profits tax — whether or not the profits obtained from the purchase and sale of the property
should be subjected to profits tax — whether the profits were obtained from the sale of the
capital asset — whether or not there was an intent to use the said property for long term
investment purpose — the intent at the time of purchase of the said property was an objective
factual question — burden of proof — sections 2(1), 14(1) and 68(4) of the Inland Revenue
Ordinance (‘IRO’). [Decision in Chinese]

Panel: Kenneth Kwok Hing Wai SC (chairman), Diana Cheung and Kenneth S Y Ng.

Date of hearing: 30 September 2011.
Date of decision: 7 March 2014.

The Appellant obtained profits from the sale and purchase of a property. The
Assessor considered the said property was trading asset in nature and the profits obtained
should be subjected to profits tax. The Appellant claimed that the profits were obtained from
the sale of the capital asset. The ground for appeal of the Appellant was that the Appellant’s
intention to buy the said property was for long term investment at the time of acquisition.
This investment was made by the Appellant and her husband as part of an investment
program to finance their planned retirement in 2012. Therefore the transaction was a sale of
a capital asset.

Held:

1.  The Board required considering the intent of the Appellant at the time of
acquisition of the said property. This was an objective factual question and
not the subjective view of the Appellant (D58/09, (2010-11) IRBRD, vol 25,
54 considered).

2. The onus of proving that the assessment appealed against was excessive or
incorrect should be on the Appellant. The lack of relevant information from
the Appellant was the characteristic of the present appeal case. This would
have a negative impact on whether or not the Board would accept the
Appellant’s assertions.

3. The Assessor kept on cross examining the Appellant on the reason why the
Appellant would offer the said property for sale. If the Appellant at the time
of the purchase of the said property really had a sincere intent to hold it for the
long term, she would not easily offer the said property for sale before the
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completion of its purchase. The Appellant evaded questions in the hearing. It
was fatal to the appeal. The Board found that the claim of capital asset in
nature contradicted to the objective facts. The Board disbelieved the
Appellant had the sincere intent to use the said property for rental purpose.
The Board also considered that there was no evidence to prove the Appellant
and her ex-husband had the financial ability to hold the said property in the
long term.

4.  Having considered all the evidences in the case and relying on the relevant
Ordinance and principles relating to capital asset, the Board held that the

Appellant’s acquisition of the said property constituted an adventure in the
nature of trade.

Appeal dismissed.
Case referred to:
D58/09, (2010-11) IRBRD, vol 25, 54

Appellant in person.
Wong Pui Ki, Chan Man On and Ng Lai Ying for the Commissioner of Inland Revenue.
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