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Case No. D42/13

Penalty tax — appellant failed to notify the Commissioner of its chargeability to tax for the
year of assessment within 4 months — the Commissioner raised additional tax — whether
additional tax raised was excessive — sections 51(1), 51(2), 59(3), 66(3), 68(4), 68(8)(a),
68(9), 82A(1), 82A(4) and 82B of the Inland Revenue Ordinance (‘the Ordinance’).
[Decision in Chinese]

Panel: Kenneth Kwok Hing Wai SC (chairman), Patrick Wu Yung Wei and Yeung Eirene.

Date of hearing: 9 December 2013.
Date of decision: 4 March 2014.

The Appellant was a limited company incorporated in Hong Kong. It closed its
books every year by 31 December. For the 2010/11 year of assessment, its directors signed
off its balance sheets on 12 April 2011, and the auditors signed the auditors’ report and pro
forma profits tax computation on the same day. However, the Appellant only notified the
Commissioner that it was chargeable for profits tax on 10 June 2011, i.e. 1 month and 10
days after the deadline by which it needed to inform the Commissioner in writing as per
section 51(2) of the Ordinance.

The Commissioner raised additional tax of $60,000 on the Appellant under section
82A of the Ordinance, as a result of the Appellant’s failure to comply with section 51(2) of
the Ordinance. The additional tax raised represented 2.88% of the profits tax payable by the
Appellant. The tax representative lodged an appeal against the additional tax raised on
behalf of the Appellant, claiming that the additional tax was excessive, and had been arrived
at subjectively and without basing the calculation upon a scientific method.

Held:

1.  The Board has repeatedly emphasised the importance for taxpayers to file
accurate tax returns on time. The penalty tax is to penalise the defaulting
taxpayers, and to deter defaulting taxpayers and other taxpayers from
defaulting (D17/08, (2008-09) IRBRD, vol 23, 301; Chu Ru Ying v
Commissioner of Inland Revenue [2010] 2 HKLRD 1052 followed).

2. The principles to assess the amount of penalty include (1) negligence or
recklessness is not an excuse; (2) intentional default would increase the
severity of the case, but unintentional default is not a mitigating factor; (3) it
is irrelevant that the taxpayer did pay tax; (4) the fact that the Commissioner
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suffered no financial loss is irrelevant, but it is an aggravating factor if the
default caused delay or reduction in collecting tax; (5) it is for the taxpayer to
show that it cannot afford the penalty; (6) it is impractical for a taxpayer to
expect to be relieved from all the penalty; (7) co-operation with the
Commissioner is an important mitigating factor; (8) any effective steps taken
to prevent future default is a mitigating factor, but laying the blame to the
Commissioner or others is an aggravating factor; (9) re-offending is an
aggravating factor; (10) outright default is to be severely penalised.

3. On appeal, the Board must reconsider the amount of additional tax afresh.
The Commissioner was already generous in raising additional tax equal to
2.88% of the profits tax payable. There was no room for any downward
adjustment.

4.  The Appellant’s appeal was scandalous and vexatious, and was a waste of the
Board’s resources. The Board ordered the Appellant to pay $5,000 as costs.

Appeal dismissed and costs order in the amount of $5,000 imposed.
Cases referred to:

D17/08, (2008-09) IRBRD, vol 23, 301
Chu Ru Ying v Commissioner of Inland Revenue [2010] 2 HKLRD 1052

Chan Steven Kwok Keung and Chan Pak Kin of Gorgeous Wealth Limited for the Appellant.
Fu Kwok On and Chuang Cheuk Hong for the Commissioner of Inland Revenue.
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