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Case No. D40/13

Appeal out of time — appellant filed notice of appeal out of time — whether appellant
prevented by illness or absence from Hong Kong or other reasonable cause from giving
notice of appeal — sections 66, 82A and 82B of the Inland Revenue Ordinance (‘IRO’).
[Decision in Chinese]

Panel: Kenneth Kwok Hing Wai SC (chairman), Ha Suk Ling Shirley and Shum Sze Man
Erik.

Date of hearing: 3 December 2013.
Date of decision: 19 February 2014.

The Commissioner issued Notice of Additional Tax Assessment (‘Notice’) to the
Appellant on 12 July 2012. The Notice was dispatched to the Hong Kong Post Office as
registered mail, and was delivered on 20 July 2012. The Assessor wrote to the Appellant on
17 September 2012 explaining to the Appellant the proper appeal procedure and the
necessary information to be included in the Notice of Appeal. On 26 September 2012, the
Clerk of the Board of Review (‘Board’) received the Notice of Appeal of the additional tax
assessment issued by the representative of the Appellant dated 25 September 2012 (“‘Notice
of Appeal’). Under the Notice of Appeal, the Appellant did not provide copies of the
necessary documents required under section 82A(4) of IRO (and the same were only
received by the Clerk on 28 September 2012). The Appellant applied to the Board for
extension of time for issuing the Notice of Appeal.

The letter of retainer of the Appellant’s tax representative was dated 31 July 2012.
The Appellant alleged that after he received the Notice, he had contacted the relevant
assessment department but was not given any reply. He had also allegedly arranged to meet
the Assessor. According to the record of the Immigration Department, the Appellant had
only left Hong Kong for less than 1 day after the issuing of the Notice and the filing of the
Notice of Appeal. The Appellant also had no allegation of illness.

Held:

1. Under section 82B of IRO, the appellant might give Notice of Appeal to the
Board within 1 month after the Notice was given to him (or such further
period as the Board might allow). ‘Giving Notice of Appeal to the Board’
meant serving the Notice of Appeal to the Clerk of the Board. The appellant
must abide by the time stipulated under IRO. According to section 66(1A) of
IRO, the Board might extend the stipulated time for such period as it saw fit,
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if it was satisfied that the appellant was prevented from illness or absence
from Hong Kong or other reasonable cause from giving Notice of Appeal in
accordance with IRO. The threshold of ‘being prevented from’ was higher
than a mere excuse, and a unilateral mistake did not constitute a reasonable
cause. (D41/05, (2005-06) IRBRD, vol 20, 590 and Chow Kwong Fai
(Edward) v Commissioner of Inland Revenue [2005] 4 HKLRD 687
considered).

The Commissioner had clearly explained to the Appellant things which he
had to observe if he intended to lodge an appeal at conspicuous part of the
Notice. The contact details were also stated at the back of the Notice.
Further, the Appellant had already retained his tax representative. The
Appellant was able to lodge an appeal within 1 month after the Notice was
served on him. It was not a reasonable cause for not observing the statutes,
clear instructions and explanations. The Appellant was not prevented by
illness or absence from Hong Kong or other reasonable cause from issuing
the Notice of Appeal within the statutory time limit.

Appeal dismissed.

Cases referred

to:

D41/05, (2005-06) IRBRD, vol 20, 590
Chow Kwong Fai (Edward) v Commissioner of Inland Revenue [2005] 4 HKLRD

687

Tso Lam Chin

g Anne of Tan Pround Accounting Consultant for the Appellant.

Leung Wing Chau and Li Mei Foon for the Commissioner of Inland Revenue.
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