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Case No. D36/16

Salaries tax — appeal out of time — section 66(1A) of the Inland Revenue Ordinance
(‘IRO’) — whether or not postal delay could be reasonable cause in failing to submit the
notice to appeal within time limit — section 8(1A), 9(1) and 26A(1A) of the IRO — whether
the said sum was from the employment and derived from Hong Kong [Decision in
Chinese]

Panel: Lo Pui Yin (chairman), Chan Wan Po Paul and Catrina Ding Wan Lam.

Date of hearing: 3 June 2016.
Date of decision: 27 February 2017.

On the concerned tax year, the appellant was employed by a private company
limited by shares in Hong Kong and was carrying on business in Hong Kong (hereinafter
referred to as “the said company”). The holding company of the said company was a
private company formed in other country (hereinafter referred to as “the said holding
company”). The said holding company formed a discretionary trust in the said country
(hereinafter referred to as “the said trust”) and the beneficiary of the said trust was the said
holding company and the staffs and employees of the subsidiaries of the said holding
company. The appellant received a one-off payment from the said trust. The assessor
considered the said sum was taxable income.

The grounds of the appeal of the taxpayer were that the said sum has not been
stipulated in the contract and were unrelated to any sum of money received under the
employment contract. In addition, the said company is the only company related to the
said sum that is associated with Hong Kong. The Inland Revenue Department could only
base on section 8(1) of the IRO to charge salaries tax. The said sum was a distribution
from the investment received from the said trust. Sections 8(1) and 9(1)(a) of the IRO
have not mentioned about trust. Finally, the said sum should be exempted under section
26A(1A) of the IRO.

The appellant has not given the notice to appeal within 1 month after the
determination transmitted to the appellant which was 26 August 2015. The Office of the
Clerk to the Board of Review (the Office) received the appellant’s notice of appeal by post
on 29 September 2015. The appellant asked for permission to extend the time limit
because he got a cold in September and the postal delay which made the notice of appeal
could not reach the Office on time before the appeal time limit.

Held:

1. The Board found that the appellant’s appeal was out of time. Section
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66(1A) of the IRO has clearly authorized the Board to extend the appeal
time limit under the specified circumstances. Even the over time was just
1 day, the Board could only exercise the authorized power to extend the
time limit under the condition stated in section 66(1A) (D14/05, (2005-06)
IRBRD, vol 20, 307 followed).

2. The Board did not accept the taxpayer could not raise the appeal on time
because of his illness. The Board found that the taxpayer could give the
notice of appeal and the required annexes to the clerk to the board within
the appeal time limit. The Board did not accept the appellant’s alleged
postal delay as an excuse and reasonable cause on failing to give the
notice to appeal on time (Chow Kwong Fai v Commissioner of Inland
Revenue [2005] 4 HKLRD 687 followed)

3. Section 8(1A) of the IRO stated that the pre-condition for the income
arising in or derived from Hong Kong include all services rendered in
Hong Kong was that without in any way limiting the meaning of the
expression. Therefore the appellant was wrong to state that since the said
sum was not reward received from the services provided by him, the said
sum could not be charged salaries tax.

4. Section 9(1) of the IRO stated that income from any office or
employment includes all the items of sums of money, payment, rental or
benefits under that section. The Board agreed that section 9(1) was an
inclusive section to list out the usual income items and had no intention to
restrict the definition of income to only those items stated in that section
(Commissioner of Inland Revenue v Humphrey [1970] HKLR 447
followed).

5. Section 26A (1A) of the IRO did not apply. It was because there was no
evidence to show that the said trust was a mutual fund, unit trust or
similar investment scheme that was authorized as a collective investment
scheme under section 104 of the Securities and Futures Ordinance (Cap.
571).

6. Whether or not the said sum should be charged under salaries tax would
depend on whether the said sum should be charged salaries tax under
section 8(1) of the IRO. It depended on whether or not the said sum was
from the appellant’s employment and was arising or derived from Hong
Kong. The Board considered the said sum was from the appellant’s
employment. When the appellant received the said sum, the real location
for the receipt of the said sum was Hong Kong which was the source of
that income. Therefore the said sum should be considered as derived from
Hong Kong (Fuchs v Commissioner of Inland Revenue (2011) 14
HKCFAR 74, Brumby (Inspector of Taxes) v Milner [1976] STC 534,
Commissioner of Inland Revenue v Goepfert [1987] HKLR 888 and Lee
Hung Kwong v _Commissioner of Inland Revenue [2005] HKLRD 80
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followed)

Appeal dismissed.
Cases referred to:

D3/91, IRBRD, vol 5, 537
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Chow Kwong Fai v Commissioner of Inland Revenue [2005] 4 HKLRD 687
Brumby (Inspector of Taxes) v Milner [1976] STC 534

Fuchs v Commissioner of Inland Revenue (2011) 14 HKCFAR 74

D87/01, IRBRD, vol 16, 725

Commissioner of Inland Revenue v Humphrey [1970] HKLR 447
Commissioner of Inland Revenue v Goepfert [1987] HKLR 888

Lee Hung Kwong v Commissioner of Inland Revenue [2005] HKLRD 80

Appellant in person.

Lee Shun Shan, Yu Wai Lim and Wong Suet Mei for the Commissioner of Inland
Revenue.
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