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Case No. D3/21

Profits tax — appeal out of time — whether the reasons given by the appellant fall within
‘other reason cause’ category contained in section 66(1A) of the Inland Revenue Ordinance
— section 66(1)(a) and 66(1A) of the Inland Revenue Ordinance [Decision in Chinese]

Panel: Chui Pak Ming Norman (chairman), Lau Yee Cheung and Yeung Chung Chiu.

Date of hearing: 23 February 2021.
Date of decision: 27 April 2021.

The appellant objected to the Profits Tax Assessment and the Additional Profits
Tax Assessment made by the Inland Revenue Department, which the appellant claimed was
excessive. Regarding the objection raised by the appellant, the Deputy Commissioner of
Inland Revenue issued a decision on 6 July 2020 after considering the reasons and
justifications for her objection and all the documents and relevant information submitted by
the appellant (hereinafter ‘the Decision’), ruling that the appellant’s objections were invalid.

On 6 July 2020, the Inland Revenue Department sent the Inland Revenue
Department’s letter dated 6 July 2020 (hereinafter ‘the Letter’) together with the Decision
by registered post to the correspondence address provided by the Appellant to the Inland
Revenue Department. The committee secretariat later received on 4 November 2020, the
appellant’s notice of appeal dated 3 November 2020 and a copy of the decision.

In the Letter, the appellant asked the committee to consider an extension of time
to file a notice of appeal. In the Letter, the appellant listed the following reasons for
requesting the committee to approve her application for permission to submit a notice of
appeal out of time: (1) Due to the prevailing COVID-19 pandemic, many government
departments have suspended their services in mid-2020, and the Inland Revenue
Department has only provided limited service. The appellant mistakenly thought that she
could apply for an overdue notice of appeal after the pandemic was over, so she failed to
file an appeal or apply for an extension of time; and (2) the appellant and her husband, Mr
B, were not highly educated.

Held:

Appeal out of time

1. When examine whether the appeal is out of time, the starting point is section
66 of the Inland Revenue Ordinance (Chapter 112). In Chow Kwong Fai v
Commissioner of Inland Revenue [2005] 4 HKLRD 687, the Court of
Appeal made a relevant interpretation of Section 66 of the Tax Regulations.
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Among them, with regard to Section 66 (1A), the Court of Appeal pointed
out that the term “failure’ clearly stated that the threshold must be higher
than pure excuses. In addition, the Court of Appeal pointed out that the
appellant’s own misunderstanding, ignorance and unreasonable reading of
the articles of association did not constitute a reasonable cause.

2. The committee did not accept the appellant’s claim that ‘she did not
understand the letter and the content of the decision very well’ so that she
did not know that she could call the committee secretariat to make enquire
the office arrangement. The reason is that the appellant could have called the
committee secretariat at the telephone number stated in the letter.

3. The committee also did not accept that the appellant’s claim of lower
academic qualifications was a reasonable reason for ‘failure’ to issue a
notice of appeal within the statutory prescribed period. The appellant should
be and is fully capable of seeking advice or assistance from others.

4. Based on the above reasons, it is believed that the appellant’s delay in
submitting the notice of appeal and the required documents is just that the
appellant’s disregard of the time limit for the notice of appeal. The
committee considered that her own negligence or ignorance did not
constitute a reasonable cause for the committee to exercise its discretion to
grant an extension of time for the appeal.

Appeal dismissed.
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Appellant in person, accompanied by Appellant’s husband.
Chiu Ming Wai and Leung Ching Yee, for the Commissioner of Inland Revenue.
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