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Case No. D26/16

Penalty tax — informing the Commissioner in writing not later than 4 months after the end
of the basis period — no intention to evade tax — sections 51, 59(3), 66(3), 68, 80(2), 82(1),
82A and 82B of the Inland Revenue Ordinance [Decision in Chinese]

Costs — wasting the resources of the Board — section 68(9) of the Inland Revenue
Ordinance [Decision in Chinese]

Panel: Chui Pak Ming Norman (chairman), Jen Julienne and Toe Wai Hung.

Date of hearing: 23 August 2016.
Date of decision: 25 October 2016.

The Taxpayer and Madam A failed to inform the Commissioner in writing not
later than 4 months after the end of the basis period for the year of assessment 2011/12 and
2012/13 that a property was chargeable to tax in the two years of assessment. The Deputy
Commissioner under section 82A(4) assessed the Taxpayer to additional tax of $5,400 and
$8,700 for the year of assessment 2011/12 and 2012/13 respectively. The two amounts
represent 9.86% and 9.96% of the respective amount of tax that would have been
undercharged. The Taxpayer stated as his grounds of appeal that he had not received any
tax return and was not aware that he had a duty to notify the Revenue upon finding a
tenant although he had not received a tax return. He was not familiar with the tax laws. He
did not have any intention to evade tax nor to avoid tax. Record showed that the Taxpayer
and Madam A had jointly owned part ownership of ten rented properties in the year of
assessment 2011/12.

Held:

1. As the co-owner of many rented properties, the Taxpayer and Madam A
should have known that although the property was vacant at the time
they received correspondence from the Revenue, they had a duty to
notify the Revenue the date at which the property was rented out after it
was rented out. The Taxpayer did not discharge that duty.

2. Even though the Taxpayer and Madam A had no intention to evade tax,
however that was not a factor for leniency on the penalty. The Taxpayer
simply should not have the intention or attempt to evade tax. The Board
agreed that the Deputy Commissioner had already taken into
consideration that the Taxpayer and Madam A did not have any intention
to evade tax and therefore had not increased the additional tax.
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3. The Board considers that this appeal is wasting the Board’s resources.
The Taxpayer is ordered, in accordance with the provisions of section
68(9) of the Ordinance, to pay the sum of $5,000 as costs of the Board.

Appeal dismissed and costs order in the amount of $5,000 imposed.

Cases referred to:

D42/13, (2014-15) IRBRD, vol 29, 241
D25/11, (2011-12) IRBRD, vol 26, 426
D34/07, (2007-08) IRBRD, vol 22, 797
D25/03, IRBRD, vol 18, 442

D35/13, (2014-15) IRBRD, vol 29, 147
D20/11, (2011-12) IRBRD, vol 26, 352
D44/09, (2009-10) IRBRD, vol 24, 864

Appellant in person.
Ho Kwok Ying Christina and Kwok Chi Wing, for the Commissioner of Inland Revenue.
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