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Case No. D26/14

Penalty tax — the item of total amount in the tax return was left blank — whether or not an
unintentional error and without the intention to cover up salary income would be a
reasonable ground of appeal or defence — sections 82(A) and 68(9) of the Inland Revenue
Ordinance — the Board must consider the matters de novo and exercise its full functions

Panel: Chui Pak Ming Norman (chairman), Choi Kwan Wing Kum Janice and Chu Siu Lun.

Date of hearing: 15 October 2014.
Date of decision: 6 January 2015.

The Appellant submitted a tax return to the Commissioner of Inland Revenue. The
total income amount under item 4.1(1) and the accumulated total amount under item 22 were
left blank. The Commissioner issued additional tax assessment and charged additional tax in
the sum of HK$7,800. This additional tax was 7.94% of the tax undercharged as a result of
the Appellant’s failure to report the income. The Appellant did not object to the assessment
of the additional tax. Therefore the appeal was only concerned with the amount of the
additional tax.

The grounds of appeal of the Appellant for the submission of the incomplete tax
return was unintentional error and the Appellant had no intent to cover up his income. The
situation was also not serious. The Appellant considered that the additional tax in the sum of
$7,800 was excessive for such a minor negligent act.

Held:

1. Section 82A stated whether or not to impose additional tax and the amount of
the additional tax would be decided by the Commissioner. The
Commissioner had the power not to impose additional tax. The
Commissioner could also be lenient on the matter. If the taxpayer accepted
the decision of the Commissioner, no matter the amount of the additional tax
was too much or not enough, the Board would not and could not intervene. If
the taxpayer chose to exercise his right to appeal, when processing the appeal
the Board should: (a) consider the matters de novo; and (b) exercise its full
functions — the Board shall confirm, reduce, increase or annul the assessment
appealed against, or may remit the case with the Board’s opinion to the
Commissioner for re-assessment (Shui On Credit Company Limited v
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Commissioner of Inland Revenue (2009) 12 HKCFAR 392, Commissioner of
Inland Revenue v Nina T H Wang [1993] 1 HKLR 7 followed).

2. In considering the Appellant’s case de novo, the Board considered the
grounds of appeal, the facts of the decision, the materials provided by the
Appellant in the appeal, the case law, the ordinance, the judgment, the rules
and all the relevant situations. For the Appellant’s reasons regarding his
negligence in reporting the information in the tax returns, even if the Board
had accepted them, they would not amount to be a reasonable ground of
appeal or defence. The Board considered although an unintentional error
could not be a reason of defence, it definitely could make the case a less
serious one. The Board did not see any reason not to follow the previous
similar case to impose a 6.4% additional tax rate. Therefore, the Board
considered that the 7.94% rate of additional tax imposed by the
Commissioner was excessive (D24/08 followed).

3. Since the Board reduced the amount of the additional tax, the Board could not
and would not make any order on cost pursuant to section 68(9).

Appeal allowed in part.
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Appellant in person.
Kung Chun Fai and Leung Mang Yiu for the Commissioner of Inland Revenue.
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