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Case No. D25/16

Profits tax — whether profit from selling capital asset taxable — what was the intention of
the Appellants at the time of purchase — section 14 of the Inland Revenue Ordinance
(‘IRO’) [Decision in Chinese]

Panel: Elaine Liu Yuk Ling (chairman), David Tai Wai Lai and Mak Siu Cheung Bernard
Jaun.

Date of hearing: 6 July 2016.
Date of decision: 17 October 2016.

In December 2009, the Appellants purchased a flat which was still being
constructed. They sold it at profit in March 2011, 3 days before the occupation permit
was issued. The Assessor raised profits tax assessment on the net profit from the sale in
the 2011/12 year of assessment. The Appellants appealed against the assessment. They
argued that they were not professional investors. Prior to the sale in question, there was
only once in which they sold a property shortly after purchase. Originally, they intended
to move into the flat once construction completed. They claimed to be misrepresented by
estate agents to start mortgage repayments immediately after purchase. They later found
it too burdensome to service 2 mortgages at the same time. The flat was also
inconvenient as the MTR service was less frequent than they expected. One of the
Appellants also paid more to support her 2 children studying overseas, which was out of
her expectation. As civil servants, they did not receive a salary raise, and already
reached the top of the payscale. Therefore, the Appellants needed to sell the flat quickly
to lessen their financial burden. At the hearing before the Board, the Appellants chose
not to give oral evidence.

The Assessor obtained information showing that MTR announced the
frequency of train service in July 2009. There were 2 ways to purchase the flat. The
Appellant chose the option for immediate payment, rather than paying the bulk after the
construction of flat was complete. The Appellants put the flat on sale starting from April
2010, and raised the asking price thrice in 2011 before selling the flat at a discount.

Held:

1. According to section 14 of the IRO, in order to consider whether the sale
of an asset amounts to a business, the intention of the taxpayer at the time
of purchase should be considered, to see whether he intended it to be a
trading stock or a permanent investment. Such intention is to be
objectively ascertained in all the circumstances to see whether the badges
of trade are present (Lionel Simmons Properties Limited (in liquidation)
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and others v Commissioner of Inland Revenue (1980) 53 TC 461 followed;
Marson (H M Inspector of Taxes) v Morton and Others 59 TC 381; Real
Estate Investments (NT) Limited v _Commissioner of Inland Revenue
(2008) 11 HKCFAR 433 considered). This is a question of fact, to be
scrutinised against the surrounding circumstances, and the interaction of
the different factors. The expressed intention of a taxpayer is not
determinative (All Best Wishes Limited v Commissioner of Inland
Revenue (1992) 3 HKTC 750; Lee Yee Shing v CIR (2008) 3 HKLRD 51
followed).

2. In the absence of oral evidence, the Board needs to see if the taxpayer’s
statements are supported by the documentary evidence before those
statements can be accepted as evidence (Commissioner of Inland Revenue
v Crown Brilliance Limited HCIA 1/2015, 14 October 2015 followed).

3. The Appellants put up the flat for sale 4 months after purchase, and sold it
just 3 days prior to the issue of occupation permit. They never resided in
the flat. This did not support the Appellants’ claim that they intended to
move into the flat upon completion.

4. If the Appellants did intend to move into the flat, they would normally
have understood the location and transport connection before purchase.
Also, the MTR announced the frequency of trains 4 months prior to the
Appellants’ purchase. Hence, the Board rejected the Appellants’ claim
that they sold the flat because they subsequently found it inconvenient.

5.  The Appellants must have anticipated the need to service 2 mortgages
when they chose for immediate payment. This could not be something
out of expectation. Since it was not the first time they purchased a flat,
the Board rejected the claim that the Appellants made such a choice
because they were misrepresented.

6. The children of one of the Appellants already went overseas to study prior
to the purchase of the flat. Their expenses must be in the Appellants’
contemplation at the time of purchase of the flat. The subsequent
increase in the expenses was not large enough to force the Appellants to
sell the flat. They must also have known that there would be little salary
raise.

7. Hence, considering the surrounding circumstances, the Board did not find
the assessment of profits tax incorrect.
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Appeal dismissed.
Cases referred to:

Lionel Simmons Properties Limited (in liquidation) and others v Commissioner
of Inland Revenue (1980) 53 TC 461

All Best Wishes Limited v Commissioner of Inland Revenue (1992) 3 HKTC 750

Lee Yee Shing v Commissioner of Inland Revenue (2008) 3 HKLRD 51

Commissioner of Inland Revenue v Crown Brilliance Limited, HCIA 1/2015, 14
October 2015

Marson (H M Inspector of Taxes) v Morton and Others 59 TC 381

Real Estate Investments (NT) Limited v Commissioner of Inland Revenue (2008)
11 HKCFAR 433

Appellant in person.
Yau Yuen Chun and Chan Siu Ying Shirley, for the Commissioner of Inland Revenue.
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