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Case No. D24/16

Appeal out of time — whether appeal lodged out of time — whether any ‘reasonable cause’
— section 66 of the Inland Revenue Ordinance (‘IRO’) (Cap 112) [Decision in Chinese]

Salaries tax — dependant parent allowance — whether the appellant’s parents ‘ordinarily
residents’ in Hong Kong — section 30 of the IRO [Decision in Chinese]

Panel: Liu Man Kin (chairman), Joes Fung and Li Ming Kwong.

Date of hearing: 15 June 2016.
Date of decision: 26 August 2016.

The appellant’s father and mother (‘Parents’) did not stay more than 7 and 12
days in Hong Kong during the relevant years of assessment. According to the appellant,
the reason why the Parents did not stay in Hong Kong often was because they suffered
from disability in walking, and were therefore forced to stay in Guangdong so that they
could be better taken care of. The appellant also pointed out that, under the ‘Guangdong
Scheme’ enforced by the HKSAR government, eligible elderlies who migrated to reside in
Guangdong were also entitled to old age allowance, thereby recognising the legitimacy of
the Parents’ residence in Guangdong, and raising the need the amend the IRO. The
Commissioner decided that the appellant was not entitled to dependent parent allowance.
The appellant appealed against the determination.

On 6 October 2015, the Commissioner delivered the decision together with a
letter stating the appellant’s right of appeal as well as the relevant procedures and time
limit (‘Letter’) to the appellant’s correspondence address. However, the appellant did not
deliver all the required documents to the Board within 1 month thereafter. The appellant
claimed that he lodged the appeal by way of an email on 4 November 2015, and
personally delivered the Notice of Appeal and other documents to the Board on 5
November 2015. The appellant also claimed that he was not conversant with the
regulations, and the staff of the Board did not clearly tell him that insufficient documents
would affect his appeal, otherwise he would provide all the requisite documents before the
deadline to secure his chance of appeal.

Held:

1. Under section 66 of IRO, the appellant could give a notice of appeal to the
Board within 1 month (or such further period as the Board might allow)
after the transmission to him of the Commissioner’s determination. The
notice of appeal should be given in writing to the clerk to the Board,
accompanied by a copy of the Commissioner’s written determination
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together with a copy of the reasons therefor and of the statement of facts
and a statement of the grounds of appeal. The Board might extend the
period (within which the notice might be given) for such period as it
thought fit if the Board was satisfied that the appellant was prevented by
illness or absence from Hong Kong or other reasonable cause from giving
notice of appeal.

2. ‘Within 1 month after transmission to him’ meant 1 month after the
process of transmission has been completed, and the end of the process of
transmission referred to when the determination reached the address that
was sent to. The notice of appeal and the accompanied documents were
both documents necessary for the appeal, and both documents must be
delivered to Clerk to the Board within 1 month. If the notice of appeal and
the accompanied documents were not delivered within 1 month, the
appeal would be out of time. (D2/04, IRBRD, vol 19, 76 and D16/07,
(2007-08) IRBRD, vol 22, 454 considered)

3. The appellant’s excuses did not constitute ‘reasonable cause’. The
appellant did not deliver all necessary documents to Clerk to the Board
within 1 month; the appellant should also read carefully the time limit and
requirements for lodging notice of appeal stated in the Letter, and should
not put the blame on others; the contents of the Letter were also simple
and clear. (D54/04, IRBRD, vol 19, 449 considered)

4. The Parents were clearly not ‘ordinarily resident” in Hong Kong during
the relevant tax years. They resided outside Hong Kong for a long
duration, and were clearly not habitually resident in Hong Kong; the
Parents also voluntarily chose to reside stably in Guangdong for a long
duration, and had no intention to return to reside in Hong Kong; the
appellant must also act in accordance with the existing laws. (R v Barnet
London Borough Council Ex parte Shah [1983] 2 AC 309 considered)

Appeal dismissed.
Cases referred to:
D2/04, IRBRD, vol 19, 76
D16/07, (2007-08) IRBRD, vol 22, 454
D54/04, IRBRD, vol 19, 449
R v Barnet London Borough Council Ex parte Shah [1983] 2 AC 309

Appellant in person.
Lee Chui Mei, To Yee Man and Chan Lok Ning, for the Commissioner of Inland Revenue.
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‘Unless, therefore, it can be shown that the statutory framework or
the legal context in which the words are used requires a different
meaning, | unhesitatingly subscribe to the view that *““ordinarily
resident” refers to a man’ abode in a particular place or country
which he has adopted voluntarily and for settled purposes as part of
the regular order of his life for the time being, whether of short or of
long duration.”
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