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Case No. D23/17

Profits tax — conveyancing of property — appellant purchasing property and renting it out
— whether any intention to trade at the time of acquisition — whether *badges of trade’
existed — sections 2(1), 14(1), 68(4) and 68(9) of the Inland Revenue Ordinance (Chapter
112) (‘IRO’)

Panel: Chui Pak Ming Norman (chairman), David Tai Wai Lai and Lau Yat Ji Vicci.

Dates of hearing: 17 October and 9 November 2017.
Date of decision: 6 February 2018.

The appellant and her husband (‘Mr C”) were married in December 2010, with
their daughter born in 2012. On 4™ July 2010, the appellant purchased Property A (which
was still under construction), with the same conveyed to her on 9™ April 2011. The
appellant rented out Property A and resided with her family in a rented apartment. On 12"
August 2012, the appellant sold Property A (with conveyance on 27" September 2012)
and obtained a profit of $3,145,259.

On 13" January 2013, Mr C purchased Property J, and the same was conveyed
to him on 30™ April 2013.

The appellant did not declare the profit obtained from the sale of Property Ain
her tax return. The assessor was of the view that the sale of Property A was trading in
nature and assessable to profits tax. The appellant objected to the assessment, claiming
that the profits should be exempted from profits tax. The Deputy Commissioner of Inland
Revenue dismissed the appellant’s objection. The appellant lodged an appeal to the Board
on the grounds that: (1) the appellant’s intention at the time of purchasing Property A was
for self-use. However, her intention changed after she took possession of Property A
following her marriage and pregnancy, as she found that the space was too small; (2) after
the appellant sold Property A, the proceeds were applied to the acquisition of Property J
under the name of Mr C; (3) the listing of Property A for sale was due to frequent enquiry
by estate agents and her own curiosity in knowing the market price; (4) the appellant and
Mr C only had one property (namely Property J), and had no intention to engage in
speculative activity.

At the hearing before the Board, the appellant elected to testify under oath and
be cross-examined by the respondent. During the appeal hearing, the appellant submitted
to the Board copies of Mr C and her bank statements, but later withdrew the documents as
she could not explain how they were relevant to her claim that she applied the proceeds of
sale of Property A towards the acquisition of Property J.
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Held:

Legal principles

1.

A taxpayer’s intention at the time of acquisition of asset was very
important, and the relevant intention must be ascertained according to the
whole circumstances and objective evidence. Further, whether certain
activity amounted to trade or business was a question of fact and degree, to
be decided after considering the entire objective situation, and the
existence of the ‘badges of trade’, namely: (a) whether the taxpayer had
frequently engaged in similar transactions; (b) whether taxpayer held the
asset or commodity for a lengthy period ; (c) whether the asset was
ordinarily fit for trading or investment; (d) whether taxpayer purchased a
large quantities of the same commodity or asset; (e) if taxpayer had the
intention for resale at the time of acquisition of the asset, whether his
reason existed when he sold the asset; (f) whether any maintenance and
supplement was made to the asset by taxpayer to increase its value; (Q)
whether the taxpayer expended time, money or effort in selling the asset or
commodity that went beyond what might be expected of a non-trader
seeking to sell an asset; (h) whether taxpayer conceded an actual intention
to resell at a profit when he acquired the asset or commaodity; (i) whether.
the asset or commodity was purchased for personal use or pleasure or for
income (Lionel Simmons Properties Limited (in liquidation) & Others v
Commissioners of Inland Revenue [1980] 43 TC 461; All Best Wishes Ltd
v Commissioner of Inland Revenue [1992] 3 HKTC 750; Lee Yee Shing v
Commissioner of Inland Revenue [2008] 3 HKLRD 51 considered)

Analysis

2.

The appellant and Mr C must be clear about whether Property A was
suitable for their use for marriage and having baby before it was acquired.
Before the conveyance, the appellant had already decided to sell or rent
out Property A. In the premises, the appellant’s contention that she found
that Property A was too small (and decided to sell it or rent it out) after she
obtained possession of the same was unbelievable. Further, the fact that
the appellant repeatedly adjusted the listing price of Property A reflected
her intention to sell Property A in order to obtain profits from investment,
and not merely out of her curiosity about the market price.

Apart from her own allegation, there was no evidence that the appellant
had applied the sale proceeds of Property A towards the acquisition of
Property J.

The appellant purchased Property A with the intention to trade, and the

said intention did not change when she subsequently sold Property A. The
appellant’s sale of Property A constituted speculative activity of a trading
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nature, and the profits obtained from the sale should be assessable to
profits tax.

Appeal dismissed.
Cases referred to:

Lionel Simmons Properties Limited (in liquidation) and Others v Commissioner
of Inland Revenue [1980] 43 TC 461

Marson (Inspector of Taxes) v Morton and related appeals [1986] STC 463

All Best Wishes Ltd v Commissioner of Inland Revenue [1992] 3 HKTC 750

Lee Yee Shing v Commissioner of Inland Revenue [2008] 3 HKLRD 51

Real Estate Investments (NT) Ltd v Commissioner of Inland Revenue [2008] 11
HKCFAR 433

D2/10, (2010-11) IRBRD, vol 25, 151

D15/13, (2013-14) IRBRD, vol 28, 419

D25/13, (2013-14) IRBRD, vol 28, 645

The Appellant in person.
Yu Wai Lim and Lee Shun Shan, for the Commissioner of Inland Revenue.
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"Trading requires an intention to trade: normally the question to

be asked is whether this intention existed at the time of the
acquisition of the asset. Was it acquired with the intention of
disposing of it at a profit, or was it acquired as a permanent
investment?  Often it is necessary to ask further questions: a
permanent investment may be sold in order to acquire another
investment thought to be more satisfactory; that does not involve an
operation of trade, whether the first investment is sold at a profit or
at a loss ... What | think is not possible is for an asset to be both
trading stock and permanent investment at the same time, nor to
possess an indeterminate status — neither trading stock nor
permanent asset. It must be one or other ... |
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" The intention of the taxpayer, at the time of acquisition, and at the
time when he is holding the asset is undoubtedly of very great
weight. And if the intention is on the evidence, genuinely held,
realistic and realisable, and if all the circumstances show that at the
time of the acquisition of the asset, the taxpayer was investing in it,
then | agree. But as it is a question of fact, no single test can
produce the answer. In particular, the stated intention of the
taxpayer cannot be decisive and the actual intention can only be
determined upon the whole of the evidence. Indeed, decisions upon
a person’s intention are commonplace in the law. It is probably the
most litigated issue of all. It is trite to say that intention can only
be judged by considering the whole of the surrounding
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circumstances, including things said and things done. Things said
at the time, before and after, and things done at the time, before and
after. Often it is rightly said that actions speak louder than words. |
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