(2020-21) VOLUME 35 INLAND REVENUE BOARD OF REVIEW DECISIONS

Case No. D22/19

Salaries tax — single parent allowance — whether the person was married and not living
apart from his or her spouse at any time during the year of assessment — whether appellant
liable to pay costs — sections 32(1), (2) and 68(9) of the Inland Revenue Ordinance (Chapter
112) (‘IRO’) [Decision in Chinese]

Panel: Anson Wong SC (chairman), Chan Wai Kam Caroline and Liu Pak Yin.

Date of hearing: 11 April 2018.
Date of decision: 16 March 2020.

The Appellant divorced with his ex-wife on 16 December 2013 and was granted
custody of their daughter. The Appellant later married his current wife on 14 February 2016.
The Appellant was respectively employed by Company A and Company B for the period
between (a) 1 April 2015 and 10 October 2015 and (b) 12 October 2015 and 31 March 2016.

The Assessor made a Salaries Tax Assessment on the appellant in respect of the
year 2015/16. The Appellant objected the assessment claiming that he was entitled to child
allowance. Further, the Appellant alleged that he should be entitled to single parent
allowance (between 1 April 2015 and 13 February 2016) or married person’s allowance
(between 14 February 2016 and 31 March 2016). The Assessor agreed that the Appellant
was entitled to child allowance, but disagreed that he was entitled to married person’s
allowance or single parent allowance. The Appellant did not accept the proposal and lodged
an appeal against the decision of the Inland Revenue Department (‘IRD’) for not granting
single parent allowance.

Held:

1. Section 32 of IRO was clear. The purpose of the provision was to provide
under what circumstances IRD could grant single parent allowance in a year
of assessment. Section 32(2) set out under what circumstances a person was
not entitled to single parent allowance. Sub-section 32(2)(a) clearly
provided that one situation was where a person ‘at any time during the year
of assessment ... was married and not living apart from his or her spouse’
(D38/00, IRBRD, vol 15, 363, D100/02, IRBRD, vol 18, 1 and D25/12,
(2012-13) IRBRD, vol 27, 607 considered).

2. In the hearing, the Appellant confirmed that he did not live apart from his
current wife after they were married. Therefore, the Appellant’s situation
clearly fell within one of the cases specified under section 32(2)(a). Apart
from that, the Board had no discretion on the matter.
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3. Since IRD had clearly explained to the appellant about the relevant
statutory provisions and cases in the decision, the appellant should have
been aware that his appeal was without merit; Hence, the Board should
exercise its discretion to make a costs order against the Appellant in the sum
of $3,000.

Appeal dismissed and costs order in the amount of $3,000 imposed.
Cases referred to:

D38/00, IRBRD, vol 15, 363

D100/02, IRBRD, vol 18, 1

D25/12, (2012-13) IRBRD, vol 27, 607

Appellant in person.
Lee Shun Shan, Yu Wai Lim and Leung Hoi Sze, for the Commissioner of Inland Revenue.
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