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Case No. D2/18

Salaries tax — disabled dependent allowance — whether an individual could claim disabled
dependent allowance by himself — sections 31A(1), 68(4) and (8) of the Inland Revenue
Ordinance (‘the IRO”) [Decision in Chinese]

Panel: Chui Pak Ming Norman (chairman), Joes Fung and Hau Kwun Cheung.

Date of hearing: 16 January 2018.
Date of decision: 23 April 2018.

The Appellant was married to Ms A. He worked in Department B of the
HKSAR government and retired on 16 April 2016. At or about the end of 1997, he
suffered from a stroke. Due to the stroke, he was declared a disabled person by relevant
government department.

In related property tax return for the 2015/16 year of assessment, the Appellant
claimed that he and Ms A jointly owned a property with assessable value of $193,723.
They elected for personal assessment. In her tax return for the 2015/16 year of assessment,
Ms A wished to claim disabled dependent allowance in respect of the Appellant who was
eligible to claim an allowance under the Government’s Disability Allowance Scheme
during the year. In reviewing the claim, the assessor found that the Appellant was not
entitled to disabled dependent allowance for himself. Then an assessable income of
$66,000 and $11,220 tax thereon were added to his Salaries Tax Assessment for the year
of 2015/16.

The Appellant objected to the additional assessment on his salaries tax for the
year of 2015/16. He claimed that he was entitled to disabled dependent allowance. The
issue of this appeal was whether the Appellant could claim for ‘disabled dependent
allowance’ by himself or the alleged ‘disabled person allowance’.

Held:

1. The Appellant propounded that ‘the failure of IRO section 31A(1) to
provide him with the means to apply for “disabled dependent allowance”
or “disabled person allowance” contravened the Basic Law’ was
completely without merits. Although Wong Tai Wai case did not touch
upon IRO section 31A(1) (‘section 31A(1)’ hereinbelow), the guideline
provided in paragraph 18 of the case that ‘in construing a tax statute, one
just look at what being written clearly on it. Nothing can be added, and
nothing be implied. One should read words in a statue fairly.” remained
applicable to section 31A(1). Section 31A(1) did not grant ‘disabled
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dependent allowance’ to a disabled person (Wong Tai Wai, David and Lee
Chi Man v Commissioner of Inland Revenue 6 HKTC 460 followed).

Section 31A(1) applies to all taxpayers in Hong Kong. The Appellant
could not be benefited from this section solely because he was not granted
the status of a disabled person. Hence, he was not entitled to the right of
claiming ‘disabled dependent allowance’. The section was applicable to all
disabled persons in Hong Kong. Other disabled persons equally were not
entitled to the right of claiming ‘disabled dependent allowance’. The Board
regarded the Appellant’s contention of ‘human rights legislation violation’
was not tenable (D29/07, (2007-08) IRBRD, vol 22, 638 followed).

If conditions of the IRO were met, the Appellant and other non-disabled
persons would be entitled to the right under section 31A(1). Under the IRO,
the Appellant and other disabled persons were not entitled to the right of
claiming ‘disabled dependent allowance’ or ‘disabled person allowance’ by
themselves. The Board regarded the Appellant’s submission that the Inland
Revenue Department (the ‘IRD’) was in breach of the Disability
Discrimination Ordinance (the ‘DDO’) was not supported by any legal
reasoning and was illogical.

‘By its nature, tax statue is unfair. In construing a tax statue, one should
read words in the statue fairly.” Section 31A(1) did not bestow upon the
Appellant any right for a claim of ‘disabled dependent allowance’ or
‘disabled person allowance’. Based on the above principle in the
construction of section 31A(1), the Board could not see how the
determination of the IRD was unfair to the Appellant (Wong Tai Wai,
David and Lee Chi Man v Commissioner of Inland Revenue 6 HKTC 460
considered).

The Appellant failed to fulfil his onus of proof under IRO section 68(4) to
prove that he could claim ‘disabled dependent allowance’ by himself. The
Board dismissed the Appellant’s appeal and all his grounds. Based on IRO
section 68(8), the Board maintained and confirmed the determination of an
additional assessable income of $66,000 and an additional tax of $11,220
thereon.

Obiter

6.

The IRO came into effect earlier than the DDO. Under DDO section 36(2),
the IRO was ‘an existing statutory provision’. According to the provisions
of DDO section 36(2)(b), the IRD in order to comply with the requirement
of an existing statutory provision by not acceding to the Appellant’s claim
for ‘disabled dependent allowance’ did not amount to an act discriminating
against him.
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Appeal dismissed.

Cases referred to:

Wong Tai Wai, David and Lee Chi Man v Commissioner of Inland Revenue 6
HKTC 460

D29/07, (2007-08) IRBRD, vol 22, 638

The Appellant in person.
Lee Chui Mei and To Yee Man, for the Commissioner of Inland Revenue.
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