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Case No. D20/19

Profits tax — sale of residential property — intention at the time of acquisition — onus of
proof on the appellant — sections 14(1) and 68(4) of the Inland Revenue Ordinance [Decision
in Chinese]

Panel: William M F Wong SC (chairman), Chow Lap San Edward and Kwan To Pui Paul.

Date of hearing: 15 January 2019.
Date of decision: 20 January 2020.

The Appellant objects to the Profits Tax Assessment for the year of assessment
2009-2010. The Appellant contend that the profits from the sale of Property A should not
be chargeable to profits tax.

- On March 28, 2009, the Appellant signed the Provisional Sale and Purchase
Agreement to acquire Property A, which was still under construction at that
time.

- On April 1, 2009, the Appellant signed the Formal Sale and Purchase
Agreement.

- On August 31, 2009, the Appellant appointed Company L to sell Property
A.

- On September 8, 2009, the Appellant signed the Assignment to complete
the acquisition of Property A.

- On December 5, 2009, the Appellant signed a Provisional Sale and
Purchase Agreement and agreed to sell Property A.

The Appellant claimed that their intention at the time of acquisition of Property
A was to use it as their own residence. They never intend to carry out any trade or
speculative activity. Unfortunately, they discovered before and after taking possession of
Property A that it was not suitable for their family of four, so the Appellant decided to sell
Property A.

Held:

1. The Appellant’s purchase and sale of Property A really gives the impression
that they were engaging in property sales for profit.
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2. The Appellant did not move into Property A. Yet the decisive factor is
whether the Appellant, when purchasing Property A, intended to use it as
his residence.

3. The Board heard the Appellant’s evidence and detailed explanations, and
agreed that the Appellant were sincere and credible, and the Appellant
sincerely intended to purchase Property A to use it as their own residence.

Appeal allowed.
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Appellant in person.
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Revenue.
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‘One must ask, first, what the Commissioners were required or entitled to
find.  Trading requires an intention to trade: normally the question to be
asked is whether this intention existed at the time of the acquisition of the
asset. Was it acquired with the intention of disposing of it at a profit, or
was it acquired as a permanent investment?  Often it is necessary to ask
further questions: a permanent investment may be sold in order to acquire
another investment thought to be more satisfactory; that does not involve
an operation of trade, whether the first investment is sold at a profit or at a
loss.  Intentions may be changed. What was first an investment may be
put into the trading stock — and, I suppose, vice versa. ... What I think is
not possible is for an asset to be both trading stock and permanent
investment at the same time, nor to possess an indeterminate status — neither
trading stock nor permanent asset...”
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‘The main thrust of the argument is that the nature of the asset is entirely
determined by the intention of the taxpayer at the time when the asset is
acquired, assuming that the intention is not unrealistic or impracticable ...

... The intention of the taxpayer, at the time of acquisition, and at the time
when he is holding the asset is undoubtedly of very great weight. And if
the intention is on the evidence, genuinely held, realistic and realisable, and
if all the circumstances show that at the time of the acquisition of the asset,
the taxpayer was investing in it, then I agree. ~But as it is a question of fact,
no single test can produce the answer. In particular, the stated intention
of the taxpayer cannot be decisive and the actual intention can only be
determined upon the whole of the evidence. Indeed, decisions upon a
person’s intention are commonplace in the law. It is probably the most
litigated issue of all. It is trite to say that intention can only be judged by
considering the whole of the surrounding circumstances, including things
said and things done.  Things said at the time, before and after, and things
done at the time, before and after. ~ Often it is rightly said that actions speak
louder than words...’
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‘... But as far as I can see there is only one point which as a matter of law
is clear, namely that a single, one-off transaction can be an adventure in the
nature of trade...

It is clear that the question whether or not there has been an adventure in
the nature of trade depends on all the facts and circumstances of each
particular case and depends on the interaction between the various factors
that are present in any given case...’
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‘38.

56.

71.

The question whether something amounts to the carrying on of a trade
or business is a question of fact and degree to be answered by the fact-
finding body upon a consideration of all the circumstances...

No principle of law defines trade. Its application requires the
tribunal of fact to make a value judgment after examining all the
circumstances involved in the activities claimed to be a trade...

While engaging in activities with a view to profit making is an
important indicator, and in some cases an essential characteristic, of
a business, a profit making purpose does not conclude the question
whether the activities constitute a business. Whether or not they do
depends on a careful analysis of all the circumstances surrounding
the activities. Some may indicate the existence of a business, some
may indicate that no business exists. Ultimately, the issue is one of
fact and degree...’
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‘32.

35.

... It is natural and appropriate to strive to decide on something more
satisfying than the onus of proof. ~ And it should generally be possible
to do so. But tax appeals do begin on the basis that, as 5.68(4) of
the Inland Revenue Ordinance provides, “[t]he onus of proving that
the assessment appealed against is excessive or incorrect shall be on
the appellant”.  And it is possible although rare for such an appeal
to end — and be disposed of — on that basis.

As for the notion of a shifting onus, such a notion is seldom if ever
helpful.  Certainly it cannot shift the onus of proof from where
5.68(4) of the Inland Revenue Ordinance places it, namely on a
taxpayer who appeals against an assessment to show that it is
excessive or incorrect.
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47.  Suppose a tax assessment is made on the footing that the position is
X and the taxpayer appeals against the assessment by contending that
the position is Y. The taxpayer will have to prove his contention.
So his appeal to the Board of Review would fail if the Board positively
determines that, contrary to his contention, the position is X. And it
would likewise fail if the Board merely determines that he has not
proved his contention that the position is Y. Either way, no appeal
by the taxpayer against the Board’s decision could succeed on the
“true and only reasonable conclusion” basis unless the court is of the
view that the true and only reasonable conclusion is that the position
is Y’
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‘It must be remembered that the burden of disturbing the assessment, rests
upon the taxpayer.’
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