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Case No. D20/16

Penalty tax — failure to furnish return on time — whether there was reasonable excuse for the
failure — whether amount of additional tax excessive — sections 51 and 82A of the Inland
Revenue Ordinance (‘IRO’) [Decision in Chinese]

Panel: Liu Man Kin (chairman), Chau Cham Kuen and Law Chung Ming Lewis.

Date of hearing: 12 July 2016.
Date of decision: 9 August 2016.

The Appellant ran a sole proprietorship business. The Inland Revenue
Department issued a notice under section 51(1) of the IRO requiring the Appellant to furnish
a return for profits earned during the 2013/14 year of assessment within 3 months. Despite
two extensions of time, the Appellant still failed to submit a return by the extended deadline.
The Assessor issued an assessment for profits tax by way of estimate under section 59(3) of
the IRO. The Appellant then submitted his return out of time. No prosecution under section
80(2) or section 82(1) of the IRO was carried out with respect to the Appellant’s delay. The
Deputy Commissioner then issued a notice for raising additional tax under section 82A(4) of
the IRO, inviting explanation from the Appellant as to whether there was any reasonable
excuse for his delay in filing the return. The Appellant replied in writing, apologising for his
delay, but did not put forward any explanation for the same. On considering the Appellant’s
reply, the Deputy Commissioner did not accept it as reasonable excuse, and raised $71,000
as additional tax under section 82A. The additional tax was 15.67% of the profits tax that
would have been undercharged but for the filing of the return. The Appellant appealed
against the assessment for additional tax, explaining that the delay was due to (i) the need to
consult a substantial volume of documents; (ii) replacement and unsatisfactory progress of
his accountants; (iii) passing away of his uncle; (iv) his busy work schedule; (v) his busy
teaching schedule; and (vi) his home moving. He also stated that he reported higher
assessable profits than the Assessor’s estimate, and he already took measures to ensure
future returns would be filed on time.

Records showed that the Appellant was only away from Hong Kong for 34 days
during the 256-day period from the date of the issue of the notice under section 51(1), to the
date the Appellant filed his return. He was also late in filing his return for 3 out of 4 previous
years of assessments, and was required to pay $25,000 in additional tax for the 2009/10 year
of assessment, after the Deputy Commissioner rejected his reasons, similar to the ones he
put forward in this appeal, as reasonable excuse.

Held:
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In past decisions, the Board has repeatedly emphasized the importance of
filing a detailed and correct return on time, and set out the principles in
considering the penalties for failing to do so-. (D20/11, (2011-12) IRBRD,
vol 26, 352, paragraphs 34-42; D21/11, (2011-12) IRBRD vol 26, 367,
paragraphs 46-54 applied)

A taxpayer cannot decide to comply with his legal responsibility at his
pleasure or convenience. His responsibility requires the regulation of his
own affairs in order to comply with the law (D49/08, (2008-09) IRBRD,
vol 23, 934, paragraphs 39-40 applied).

For repeat offending taxpayers, if the additional tax raised is 10-20% of
the tax undercharged, then it is not excessive (D15/09, (2009-10) IRBRD,
vol 24, 461, paragraph 42; D27/09, (2009-10) IRBRD, vol 24 609,
paragraphs 34-35 applied; D34/09, (2009-10) IRBRD, vol 24, 663,
paragraph 69; D30/13 (2014-15) IRBRD, vol 29, 16, paragraph 74;
D35/13, (2014-15) IRBRD, vol 29, 147, paragraph 62 considered).

The grounds listed by the Appellant in this appeal did not provide any
reasonable excuse for his failure to submit the tax return on time, despite
repeated extensions given. There was no evidence to show what he did to
regulate his own affairs in an attempt to comply with the responsibility to
file his tax return on time.

The absence of any intention on the Appellant’s part to evade tax did not
amount to any reasonable excuse, and was not a mitigating factor for
lowering the amount of additional tax.

The amount of additional tax is not excessive, as the Appellant had
previous instances of delay, and was warned previously by the Inland
Revenue Department that further non-compliance would not be leniently
considered.

The appeal was totally without merit, and unreasonably wasted the
Board’s resources. The statutory maximum for costs was $25,000. As the
Appellant’s submissions were concise, and the documents were not
voluminous, the costs to be paid by the Appellant were assessed at $5,000.

Appeal dismissed and costs order in the amount of $5,000 imposed.

Cases referred to:

D20/11, (2011-12) IRBRD, vol 26, 352
D21/11, (2011-12) IRBRD, vol 26, 367

D49/08,
D15/09,

(2008-09) IRBRD, vol 23, 934
(2009-10) IRBRD, vol 24, 461
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D27/09, (2009-10) IRBRD, vol 24, 609
D34/09, (2009-10) IRBRD, vol 24, 663
D30/13, (2014-15) IRBRD, vol 29, 16

D35/13, (2014-15) IRBRD, vol 29, 147

Appellant in person.

Kung Chun Fai, Lee Kit Mee May and Fong Siu Fun Shirley for the Commissioner of Inland
Revenue.
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