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Case No. D18/18

Salaries tax — change the payday — the accumulate income for the tax assessment year —
sections 11B and 11D(b) of Inland Revenue Ordinance — risk to bear the legal cost
[Decision in Chinese]

Panel: William M F Wong SC (chairman), Chan Chak Ming and Tse Ming Yee.

Date of hearing: 4 September 2018.
Date of decision: 21 December 2018.

The Appellant was employed by Hong Kong Government’s Working Family
and Student Financial Assistance Agency (hereinafter referred to as ‘Student Assistant
Agency’) under non-civil servant contract. The Appellant in her tax return declared that
the tax return submitted by the Student Assistant Agency for the year of tax assessment
2015/2016 included the salary on March 2015. Therefore 13 months of salaries were
reported. The said month of salary has already been reported in the individual tax return
for the year of assessment 2014/2015. The salary of the said month should not be
repeatedly calculated. The Assessor based on the information of the Student Assistant
Agency and the Appellant’s provided information imposed additional salaries tax for the
year 2014/2015 tax assessment and Salaries Tax Assessment for the year 2015/2016.

The important point of the Appellant’s opposition to those two tax assessments
was the change of the payday by Student Assistant Agency which has caused the
Appellant to pay more tax on those 13 months salaries on the year of tax assessment. The
Inland Revenue failed to consider her actual income situation. The essential of the
question was whether or not those 13 months of salaries received from the Student
Assistant Agency were the accumulated income of the Appellant in the year of tax
assessment 2015/2016.

Held:

1.  According to sections 11B and 11D(b), on 31 March 2016 the Appellant
has already had the right to claim against the Student Assistant Agency for
the salary on March 2016. As a result, the concerned salary should be the
Appellant’s accumulated income for the year of tax assessment 2015/2016.
Base on the reason above stated, the Board agreed that the Appellant’s
salary from March 2015 to March 2016 (13 months in total) were the
accumulate income of the Appellant in the year of tax assessment
2015/2016. Since the salaries received by the Appellant from the Student
Assistant Agency from March 2015 to March 2016 were the accumulate
income for the tax assessment year 2015/2016, the Board dismissed the
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appeal (D78/88 IRBRD, vol 4, 155 and D77/89 IRBRD, vol 6, 177
followed).

2. The Appellant thought the Inland Revenue has failed to consider her real
situation that she had only 12 months salaries each year. However on the
year of tax assessment 2015/2016 the Inland Revenue raised salary tax on
her 13 months salaries and as a result caused an increase in the amount of
tax. Although the Appellant received 13 months of salaries in the year of
tax assessment 2015/2016 because of the new payday arrangement, the
Inland Revenue should base on the fact of the case and the concerned
statute and case law to assess tax.

3. Since the present appeal is comparatively easy and the amount of money
involved is not much, the Board suggests the Inland Revenue should state
on the appeal documents issued to the Appellant that the Appellant will
bear the risk of cost, otherwise the Appellant in general will think that the
Board does not have to consider the matter of cost.

Appeal dismissed.

Cases referred to:

D78/88, IRBRD, vol 4, 155
D77/89, IRBRD, vol 6, 177

Appellant in absentia.
Chan Lok Ning and Chan Ut Chan, for the Commissioner of Inland Revenue.
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‘... After much consideration we have come to the decision that the
Taxpayer could claim payment within the meaning of section 11D(b)
of the Inland Revenue Ordinance at any time on or after 10
February. Accordingly the gratuity falls to be assessed after it is
paid in respect of the year of assessment 1986/87.

However we put on record that even if our finding with regard to
this legal question were incorrect we would still dismiss this appeal
because technically the Taxpayer received these monies on 31
March 1987 ...

Even if the Taxpayer was not entitled to claim payment on 10
February, he most definitely was entitled to claim payment and
indeed dispose of the money as of 31 March 1987. Accordingly on
this basis his appeal would also have to be dismissed ...
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