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Case No. D17/15

Property tax — appellant’s mother transferring ownership of properties to him by deed —
appellant and his mother declaring that the beneficial ownership of properties vested with
mother — appellant receiving rents from the properties — whether rents received chargeable
with property tax — sections 4(1) and 5(1)(b) of Conveyancing and Properties Ordinance
(Chapter 219) — sections 2, 5, 5B and 68(4) of the Inland Revenue Ordinance (Chapter 112)
[Decision in Chinese]

Panel: Chow Wai Shun (chairman), Au Man Yee Teresa and Leung Wai Lim.

Date of hearing: 4 September 2015.
Date of decision: 19 October 2015.

In 2000 and 2006, the Appellant’s mother purchased 4 properties, and transferred
them to the Appellant between July and November 2010. The Appellant and his mother
declared that his mother remained the beneficial owner of these properties. The Assessor
assessed property tax on one of the 4 properties held by the Appellant. The Appellant
objected to the assessment. Under the Assessor’s enquiry, the Appellant’s father provided
information by stating that 3 out of the 4 properties were rented to him during the financial
year of 2011/12, and the remaining property was used to store tools; he promised to pay rent
to his mother and did pay rent by cash at the beginning of each month. The Assessor
amended the tax assessment by assessing properties tax on the 3 properties rented to his
father.

The Appellant objected to the amended assessment, and the Commissioner
dismissed the objection. The Appellant appealed. In the appeal, the Appellant stated that the
sole purpose of the properties’ transfer was to fulfill the condition to apply for immigration
to Hong Kong.

Held:

1.  Legal interest in land could be created, extinguished or disposed of only by
deed; a declaration of trust respecting land or any interest therein should be
manifested and proved in writing signed by the person who was able to
declare such trust or by his will.

2.  The assignments were lawfully entered into between the Appellant and his
mother. They unequivocally stated that the Appellant’s mother as beneficial
owner of the properties had transferred the interests therein to the Appellant.
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Upon completion of the transfer, the Appellant became the rightful beneficial
owner of the properties. Resulting trust (which did not require to be in
writing) was inapplicable. Pursuant to the assignments, the Appellant
obtained the beneficial ownership of the properties, including his entitlement
to rental income. The rental income generated from the properties was ‘for the
benefit’ of the Appellant hence assessable to property tax. The Appellant was
not required to collect the rents by himself, or to claim the rents from his
mother. (D55/01, IRBRD, vol 16, 477 and D6/10, (2010-11) IRBRD, vol 25,
234 considered)

Appeal dismissed.
Cases referred to:

D55/01, IRBRD, vol 16, 477
D6/10, (2010-11) IRBRD, vol 25, 234

Appellant in person.
Lee Chui Mei and To Yee Man for the Commissioner of Inland Revenue.
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