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Case No. D15/14

Profits tax — additional assessment — specified capital expenditure — lease — depreciation
allowance — amount of loss carried forward — bad debts — correction of error in assessment —
source of profits — sections 2, 14, 16, 16G, 18F, 19C, 33A, 39B, 39E, 60(1), 64, 68(4), 70 and
70A of the Inland Revenue Ordinance (‘IRO’) [Decision in Chinese]

Panel: Cissy K S Lam (chairman), Chui Pak Ming Norman and Liu Man Kin.

Dates of hearing: 16-20 December 2013 and 3 March 2014.
Date of decision: 29 August 2014.

The Appellant was a Hong Kong company. According to the documents provided
by it, the Appellant engaged in transactions in the sale and purchase of moulds in Hong
Kong. It set up factories in the Mainland, and provided the required equipment to the
mainland factories as a foreign investor, so as to supply the products as specified by its
customers. The Appellant claimed that it had participated in activities relating to the
technical design of products, the purchase of raw materials and the manufacturing.

The Appellant was of the view that in the relevant years of assessment, it should be
allowed deduction of the capital expenditure in the prescribed fixed assets, depreciation
allowance in respect of the machinery or plant, allowance for commercial building, and bad
debts. The Appellant also objected to the decision of the Inland Revenue Department to
cancel the deduction of the amount of loss carried forward in the relevant year of assessment.
Besides, the Appellant claimed that its profits in the relevant years of assessment were
arising in or derived from an offshore source, and demanded that its tax returns be corrected
under section 70A.

Held:

1. The relevant machinery and plant were fixed assets in which the concerned
mainland factories held rights as a lessee under a lease. Thus they were
‘excluded fixed assets’, and did not belong to “prescribed fixed assets’. The
capital expenditure incurred on the provision of them therefore could not be
deducted under section 16G of the IRO.

2. Asthe concerned mainland factories held rights in the relevant machinery and
plant as a lessee under a lease, and used them outside Hong Kong, according
to section 39B(1)(b)(i) of the IRO, the Appellant should not be given
depreciation allowance as prescribed under section 39B.
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3. The Appellant failed to provide evidence to support its claim of depreciation
allowance for commercial building or structure, thus failed to discharge its
evidential burden under section 68(4) of the IRO.

4.  If the Appellant were to seek a reduction of tax by reason of a loss, it should
establish that loss, even if that loss was incurred more than 6 years ago. Based
on the foregoing decisions of the Board, the Appellant did not have loss to
carry forward in the relevant year of assessment.

5. The relevant bad debts were not trading receipts but outstanding loans
between companies. They were not bad debts as prescribed under
section 16(1)(d), and could not be deducted.

6. The Appellant’s profits generated from its transactions in the sale and
purchase of moulds in Hong Kong were trading profits. Even if the Appellant
had engaged in the activities relating to the technical design of products, the
purchase of raw materials and the manufacturing, such activities were
manufacturing related activities or activities involving manufacturing. They
were antecedent or incidental matters, but not profit producing transactions.

7. The Board was not subject to the subjective intention of the Appellant. How
the Appellant considered its subsidiary or the concerned mainland factories
was not a relevant factor for consideration.

8.  Therefore, the Appellant’s profits did not arise in or derive from an offshore
source. The Appellant failed to provide and establish with proof that there
was an error or omission in the returns of the relevant years of assessment,
resulting in excessive tax being charged. It was correct for the assessor to
refuse to correct the assessment.

Appeal dismissed and costs order in the amount of $5,000 imposed.
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HAlR) | Z BT OF #4038 50/50 a4t Bt A AL o B A T LIk A gy 2000/01 3R BL B A AF AL
it & % (Profits Tax Computation) &y % 1 L X+ 58y - ‘Less: Share of 50% loss
attributable to PRC operation. In respect of the manufacturing and trading of moulds and
plastic parts business carrying on by the company, during the year, all goods were
manufactured in the company's own factory in PRC with worker recruited in PRC, whereas
all direct and indirect costs, materials and technical know-how were provided by the Hong
Kong office. All reported sales were concluded with income invoiced and recorded by the
Hong Kong office.” 2000/01 & #t F & R $t. &k R M %4k %& (Financial Statements) 34 % &
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(1) & (BBl)y ¥ % 16G £ 7% 39E £+ "%, X LA
(BLB) % 2(1) % e LA P 849:% L ([2013] 4 HKLRD 329, at
pages 332, 337 and 339) -

(2) (BB F20)EFRTF "RY ) R EL - L T Ay i
¥R P 7% 65([2013] 4 HKLRD 329, at page 332) -

96. L+ ik % -F Braitrim (Far East) Limited v CIR &) #| i 3k 4 % /% % (FAMV
No.18 of 2013)##% A » H 3t x #]35 & x 4= F : paragraph 11 ‘In our view, the reasoning of
the Court of Appeal rejecting those arguments is unassailable. There is nothing in the
context of the Ordinance to require adoption of a meaning other than the legislature's
extended meaning even if this results in a relatively narrow class of taxpayers being eligible
for the deduction.”
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computing...... the assessable profits of a person subject to profits tax
and the application of the appropriate rate of tax to that amount
assessed to yield a positive amount of tax chargeable against the person
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2002/03 ¢4 2003 4 8 A 29 B iFHLTARIE (HLh]) F 70 FHE RN A KA T T
ook IPMEEZEAELEFFEKRIETT 2009 F 3 A 27 8 6+EdHE T 2003
# 8 A 29 A i@t 2002/03 iR HL A 69 IFHLAT AL 69 2001/02 7T 4 £ 5 457 84 45 #Fo K
Jo B EMELA ROBERIE AL REER (BH) £ 60 FHHME -

125. HRamKeiTE ks » &3 0 TAREZH P EM LKA 2002/03 RAHL
FRERMIFRHFIRAETGEEL (RLEXH 24 %) - 4R#E 2009 £ 3 A 27 B &Y
2002/03 & HLF E 9 AN PR B S H E R FHR B - PR EERA L YA TR E
M ik R 4 F 45 35K o 69 2001/02 Fv 2 BT IR ALE B9 AT 5/ » & A 2002/03 3R
B 6 R BN RAEHL o X BIPALEAEPTE M RN - IRER T (Hi) AT
REERXMEZI » BRERT LiFAPFTRPT WGP A R BB 5 BN o

AER2RENE (=) B9H K
126. KA F P 1(10)(@) Bk 7] AL EAEARIE LIF AR X RALE AT K

ey FVAFHLIFHL - €045 2002/03 IRABLFE 9 ITH c RREXAFELAH > AR HBETE
A IAEHBLE B & 1 2002/03 B ALE EIFAE ESE -
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127. 2002/03 & #4442 T 2003 48 H 29 B & H ey » it » iPHLEIEL
AR LI AR R RALE - Hn 2001/02 69 3T F B 2 A 5 M 454 2 2002/03 &£ o
R HIFHEETH G LI 2001/02 R AL L FF LR A AR T ARET - NARE (B
) % 60(1) & R Lkl 4 » IFH EAE R A FIEKRE > 3 LI AT L PLEK TS
LEBLER - T 2002/03 R FE B iH 5 6 S - 4 BB H W8 b iF AR %A% 7T AL 89 A e
AR T %t Bk AAE AR ARG o 4o sk 0 IRBL E AR SF IE F R4S 2001/02 3R BLAE 643
o MR E 3R 2002/03 3R FLE B A iEAL 0 2009 S 3 B 27 B & -F 2002/03 i Bt
Bkl 652 FEAEER (HH]) £ 60Q1) K2 NFHRK -

128. IPHLEAET 2009 £ 3 B 27 B & # 2002/03 iR HL 4B 64 # A iFHLEE o AR
FIEfE R 45 T 4 31840 69 2001/02 Fo 2 BT IRBLEE &9 BT FE 5 4 - | B4k R 2002/03
BRALAE B 0 AN RAESL © B EAE R AR LR A R IFHAE EHITE - M
WLV APTH IR 60T R EIIPAE 38 LR AT 2002/03 R ALEFE XA T W
ARAH 7T 0 ©

129. Rk BYF L) & (RLEXH 24 B ) pris - LR A TEMRAER
AW LM EEER > EALIRATRIBRITARZ R A RAF X v T L K
BB RALFRAD KRG LR BB o PR EELRA LIETHAFERLT » M
Hi%F e o bk H LR T o B4 Lk 7k e T Common Empire Limited &4 #] i + prr
15 0 do EIR ASRIR T WANIAAE 2ok 0 LR AMB A SLL T SRR 0 RPAE sk T M A AR
TNFAPT A o AT R TEEERA > BRI XHEE X4 T : Inmy view
there is no illogicality, unfairness or other objection to the Commissioner requiring a
taxpayer to establish the existence of a loss at such time as it is sought to set off that loss
against profits, even if that does not happen for more than six years after the year of
assessment in which the loss took place. The statutory requirements imposed on taxpayers to
keep records are for minimum periods. It would seem logical that if a taxpayer were to seek
a reduction of tax by reason of a loss which he has made in any year of assessment the
taxpayer should be able to establish that loss.” ([2007] 1 HKLRD 683)

130. BE ATAZERSTEEREF NS (—) B (=) 2% » iFHE/E
WO ZE R e R E R EHAY oG 2001/02 BB FEHEH AR TMITAEL S -

131. ¥k RERSIANRF AT » IFHEIELE 2002/03 IR HLF FE AR AniEHL
P An4E 3ok 2001/02 R FHE X T ML A — D EFHYAE FERAER(BLE)
F 60 FME - ETLRAATERIMEBM A PH R ELBAATTRA (ML
XFH2TFH)  X—BHEAEFN > WEERTLMEE -

il (m) ey £ BB K ¢ 3Kk

132. WA (BLB) % 16(1)(d) & » 248 RAEAT AMEAEAT IR AL F AR A3 2
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WAL FVAR » BZALZIRMFEEIFHRAIA > A ARIBAIF RS E 12
fFTER R YA MABER G — I X B RF X > AT Aok » GIFEEMITL » L HFRE WL
B 48 B0 SR K 2 9E B @ 2 I AL EAEAS 9L AL IR IR BLE L 6 AL AR A N © R 3R TR
F ALARAEREAE B e 3ok R IRT A X 090 i BUER 18] 9 e A TE A oA e Bt (M
BAVA L% A4 T RIoR ) ARBRIFRLIEME ) » TN T LR A @IEL N R
I AR FRAT AL S 69 AT B AR F R A 638 7 ol S VRt AR 2RI AR 89 1
IN o

mENE (W) WEXLKEY

133. BAKEAZBTRERZIBAEARA "B ETEHRAEN ) (the
principle of form over substance) i 7R & B Fr LATIR 4 A 0 T LR E TH KRN | (the
principle of substance over form) kE AT 2 a947 8 - WX ER LA H L BHEE I
FEBHAFERBEFTAERLREMREIRE S &% AL K0 AR - A
B(HLpl) FRT TIRIK, 09 AT RKIE - IHMERERT BIFERGR
W Fa i 5l 2 5h > ERN ERFERER THFHE—AARMIEFTRAFTH (B
% &1 B LR IATIES] ) A FFIATT 69 Ramsay RN - B 5804 5 4 B 4b AR L 84 L BR
WEREME -  BHAUNEEZLLEIHFTHAF AL —FEREGHERS
FHb R RS B KARKA TMiTRE | R L RBAF A XD R RIE > HLS
LR R R RARIEIR LA TN B 8 Tk L3R T A IR

AERSREFNAE (W) AR

134. FIRAF AR A EF D EWIEE KRERSRGESEZ LT B S 15
B> H(25)8 o LT » IR ABIMMERERA LMK H T I A ARRTH

(1) GuaErmmALIFAGS K » i TA EFARIET 14 L FH]
iR XA FHIER R T EIFAIH A AR 228
LIRAARBMAHEFEAGE XBFEE T KA Lo RKE M
LFFA S K B R e M T 2004 412 A 2 515 1E A LiF AR
BERAR 5583 P 3 R B IR ABGTAE AR -

(2) H»3ZEiRAT 2001 FAeRiEH 2 A 2RAR AT 514 400 25
AmFACT #E (=) Mol EEZ L ELH EIFAME
BRI EFREFXAENS LALLM B LIFAZIAE XAKE
HPUERIL FLFE LR R - BTN TFHELSEIFS
ZEREF G ESH A E AP LA T 2004 F47% € 4% R
B REFMER LIRAMFLEMAR (RETFHRA»ESR) £
%) 119 7 s b & R Lk ABIERIK > B Bk AT 2005 894t
FEAFLAR R -

B) G2s]RHRXEREFANKN BARRA BLHEICALIFAKNL
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SN B Xk LIFAMBEEZ2ELEEAER £ o

(4) G284 20004 1 A Fdk » £ 2007 4 1 A 253k = G /3] ok 43t
5 LIk AABE] » Bp F3bhk o H 3] 48 2004 4 3 A L4417 -

135. #EIFANBEREA LG EMRBE TR » A RAORKHFRZLE LN -
AN 8 5N a2 B FT# R RIZZ G 3K o LR AR F AR ERTAIN - B R 89K
R ZA BN EIRA L FHN o BifE R Re93RtkE LIRAW B HFEELFA X
EHARRECHSE 16(L)A)EER - LirE G PRIWGAB SRETHEXRN
FRNKRH - FREARESY -

136. ok o RE R SIARHRE - A XRKIFIES 16(1)(d) & PAME T 4o
e SRk R kAo o

il (B) A EPA L ¢ §EABRITH

137. (BLpl) % 70 9780 » AL ARIRAT IR B8 18 A » F TAEAT A sk el &R xt
K Bk 3 BT I 00 R IR BN B RAVA B R I ALRE TR M AK
BlEg PR B 8 3k B3R IR B AR R AT AR R AL B R M AR d e iR - R
B R R MR AL ¢ AR AR IR R AR R AR AR AT 3R AL E AE SRAE AT IR BL AR B M AE B IEAL R
A e IR B o AR K I IF B R A A BN RS AEAT %R AL F A R B R T 3K
LIREREHETHTITL -

138. 1B (HLol) F TOAL) %K > BPAEE 70 £ A AT » ko BAEAT ¥ iF 4L 4E
FTRBFELERE 6 FH- R BAIEA RIS IR RS s TR0 X — /A
B PTAENL e Bk M 2 R A IRAL R R IR A IR RBR 0 kB T AR
BN BB AR R PTAE M PLEAE T B B B ARAIR R IR 0 AL IR AL
BAEWCHI BRI DL % > NIPHL E4E M B IEZIIFA ¢ A2 FURAETIFRL M 2 a9 IRBLE
R > F L ERRIE T EARETAEAT R 69 KB R RBIZRAE R
W RGBT Mh ey o MIRAFRIZRAL A SR LB N A Kt AR E
TAEPT R R 69 KB A 45 3% R > MARIE R FxHZNIFHAFH £ E -

wENE () WA LLFED

139. FIRARERIER X (BB) H T0AQ) K400 T4, —18  RE4
% B8 Extramoney — £ A X% B o) MR R N Rk AERE -

140. 2 LR NAR BB K RAIZER T i%0EE M - ik ALK fignorance’
A" Rk, (mesttIEH KA T Lo ) o ‘inadvertence’ A TER A
(el mkprxAe " XE, —iAN4) - ‘something incorrectly done through
ignorance or inadvertence; a mistake’ A EF ey P X EB R K " BF Lo R B L 5] 2K
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R RIR > — MR -

141. AR K EIRAEIRE R R - 5B LR AP A L RBLFE 09IR
MENEZE FIRA R BSAEGXEZOALTRRE oA THE  FL K40, (3
BlatEe L T E B E L T4 ) M35k - #bXZ %244 8 Extramoney — £ 4 %
EEAR R THR ) iR

142. HREBHKGITHERYS  TREZRYEMBSE B R4 2000 F 12 A 2 4
B (B EBIRBRLRIMATISS & 21 2 : FEG R B 5T AT B AR Rk H T
Fo it FHm T 64 R B AL 5 &L B ik o

143. BEKMILEN  BLIFANEXB/MERLZEEE (REFS) I
BEEZEREXLTAFELGE » FTRMEA LR TES B TR FFE RS
— R B EASTER, (RAEELGREFRAIESY) » ZERMBME LTS
WEH R TR AR T AA Lo (M JE Extramoney — £ 4 Xk BAf4a60 T T4, )
RAEWHIR - ARG LRICHBFAEAREQIHETIR > o F @ LIRATRBLE
AR FPAREAAFIRGOE XA BEEALIRE  RiZEIRAB AT
WO E X T ABEEFTEORAREN  5RLFARTHTHEAE (L)
MG RIZMAE LT IROBIBEALIR > XIHFZ L ETABER B ETHE
X% o

144, HReAKOTHKYS - &4 XA "THREHK ) B9RS AW IR
AP B ELEZ2ELHEAET ARG T HITHINIRT » 2 EEM LKA
AEATHLSZELIROGAEREN > BioXF Xep AL ENiZET T LIRAZER
RIFHEEZRREAEXTH - skt > LIRATZ RSB ASN L » 2 HAMKE
WAPFELRGEHLEMRR  EBRBFELELFUANE REHNERNEFEZFEHE
HEMEEG L EELER > VFELERYNB » B (Fir]) F 68(4)&e0h %
M E AR K FIETAE ©

ik () (1) s9aREERN : 4TH 4%
145. FE (2) TR HHRAE L
(1) fTi8 (Hthl) % TOAQ) & Frrssey T4z, 2
(2) Lik AF 2004/05 £ 2007/08 4% 4 B ey F1H » R F B HESNATE 2

146. J& ik B2 T Extramoney Limited v CIR (1997) 4 HKTC 394 &4 3] ik x¢
FT0A) KX ¥ prdany T449% | A AT & EE .

(1) HARF—NEHIRRBIE T H T0AL) K Ards oo 4532 K3 B A
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B #h % TOA(L) F& e ZEHIM o [ 445i% | (error) g9 8 L » MA 4 E3%
1B R AT IR T 60k LR A M S 0 ARHLAE “something incorrectly done
through ignorance or inadvertence; a mistake’ -

Q) —Au B RFFREE T0A ZATH5604R 5 23 BT K&
TR E E & WA PTERE » ko s & Fxtmblik B o)
FEETRERE N AR W2 R E WL EERBER A — 45
R o BN > N3] 6L FSATHA RRA T RARM G I B R
ZARE TR, AEMKE REKA THRE - AR B] — A4
FRAGBR - AMEEF T (BLh]) 69k > B - IFBLAIR N
Lo ERAE . (FB) BT ERBRARTAT -

147. Extramoney # & -F 1970 £ 1980 sF X1 &3 — ot efE THER » &R T
1983 SFFAE - MBLA NG NIZERIE T — /N3] » EPHIEE T T » B X FIHH

KAELE - BRTHERZHABANG FTHIRE - Rf > XFEFEAF L TFTIZER
ETHEMANNYKBE T RETFTTHARAXNAYKRBE Y EHAERGELEE T
B RAEI MEABAFE - H5 0 U FRBABETMHALXGE » FHAIRA
HFZ AR A2 e ARA G FNIE o BINTERIAAGREERET N2 &6 RT
ef XA MAEMBL A FE - BpfE bk R R G H PR » XA EHREZ (#
1) % T0A % pitaey " 4432 | [4 HKTC 429-430] -

148. Extramoney &) #] & — T AR 4 <t (Hihl) # T0A Fag— N EZ LY -
{2 B %4 % 7% % T Moulin Global Eyecare Trading Limited v CIR, FACV No 5 of 2013 ( F
#R'MGE’ ) &4 ¥ » Extramoney xt " 4432 | & E B R iF E BK EH4AT o

149. LFEET MGE a3 2T 2014 £ 3 A 13 B854 » BPAALIFEZE
%13 10 R & 4 MAr o

150. FMGE — %+ » Bl#i > MBARNELRZERFHEABE - FEALA
MBANE A EFALHFEEBR G A AN A - I A XA F 4R A 45
oo BRI EA KA - BLAL 3T 1998/99 F 2003/04 iR H 4 B 44+ T it 8,900 %
TCHIANAFRL o F B AR (Bp]) % 64 K% % T0A 5EHFIF » ERBEI Y
Bk EHRABAN G AR X EERARZH AR R RHANE - E A7 F R OF R
THEATEFMENERARIETH  REBNRGFLAE - ABALX S G E F 48 4
T FEARIFFHIR I T RIEF -

151. MERBKELFTEANTIF  EXZHRREAAE LB EZEAIPA
NE s BRI FHRFEIT N TR FEAEMEEZ - Bt BN LR EZFIER
& "J=/& ) 197 (‘Attribution’) » BpARSAE AT A E F AT AR ERFR 0 £
B2 B NABAN G oo B ey -

152. LHRIRAS BHARRE > AL EF B OREFRA 2R MBA
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NE e Bk FHEATRERY (Hirl) B 64K TasEs  BRHMBANGFIE K
Bt AEARARB R - mA TikF ) ARER - FRATRERME 70A % -
B RABAN G IR R PAAFROGFENER > HFERI - ZEEBKE - M
LRV AIER T0A Kb Ardaey "2, -

153. FIEETNENAE "2E ) R EFFN  FREELETOALZHER -
154. ALIFEHFARTRAEMKETH RS R ")2E | BA - BFEET S

E A EFILF 2 14 BT e TATIBE T0A K P rardsey T492 ) - BARAZXR
— PR AEEAX—B L BEESHAARFLEAER ARAENSAFAHRNY -

155. FARGE 19 &> REABF LIFZ RS T D61/91 #t a7 #7 F X
(preliminary issue) & #% - TEHE LIk T » ABAFIREFAA FHEFE - L5 -
MBARIRTHREME > MIHRESE AN ARAGFERBARLEFTE > F#
% T0A X ¥iFRE - ZEIKRERSIAAN » ABANFAERBRETEZRAL—AF
Ly RAEBAGEA RA TE R TF AR U REFER 2L
FIRAAIEMRG » BHEERL TF ) M2 /BEA LA HFALIR > THE 70A &
fEd £ IE -

156. FAEE T NREMZEIFR AR ARRINGY - R R IR H
FHE2LEA G — MR FITAF E R4 i2 2T UM MR F T0A KX P Ardaey | 4
i% & ( W3R X+ ‘These decisions show that a genuine mistake made by an auditor
could be an error for the purpose of s.70A.” ) -

AERSHERSE (2) QWA

157. FIRARARELET » THRAEANA BT RIAFE 4 HINEH B
FlEE) o EIRAZFHKEB FoRBLE T » LIRBIEMI SRR LR AGFELE
ShFIE o AT b » 4w E X I8 BRI » LIRAG UAAEE X E+AE PEAH
Tzl E A A NEd » R 200102 B FE TR E 2L BEREEA LR - 3
BoAfuZ AP LA LEE 2001 FEAHFHRE -

158. B R AP EPTEHREHEIR B AEAWLDAABEL - Yate
MEREHFZA AR ATTATRIRAIAE » ZF 2010 A HMERESRL
A B A Gibds B IR AFE B EINAE o A R IR o

159. % B3 Extramoney 8y FlixmE - AE R 2t iR APTARBIAHZ L T 45
% T0A % prisey T AR > RARKE ARG H) o sbARBAF B E & Extramoney Af ik g9 o
ENNUBEIT RS HITRAANEE > KB LR ERXETREXRER » I &w
BB R E NI REBIEARN — MR RER (R EXH 146 &) -

160. f24is (&) (1) 5H %5 LirE R4 T D61/91 prk & ey 3T #8433 B &
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A o TuMFLIFTY > MBAELRZAERE4E T FREAEN FEFE - H
LT A AR MGE ¥ 047 H A > AEN 2840 R > SR EIFARIEELHEA XIR
BAEEAALEENAE (FERE (2) F0FK) » UBRILRMFEE
W BRI 5 > M IRBL A T4 T0A FRFEE -

35 (5) Q eBEEERN © #HEkFRMb

161 <<$%J,f§,l>> %5_ 14 %iﬁﬁﬁﬂﬁ ’ R%‘%%/‘%]ﬁ iék//fg Q %;%éﬁﬁ']}fﬂj;ﬁi%%i
FUTH, 5 WAL B E £ -

162. RARFBAETEAF AT EETE > TZEMEERANBAMNFEIR
BRA AAAGES APRMBAMMNFIZE e — 35 X H#]48 & X ‘One looks to see
what the taxpayer has done to earn the profit in question and where he has done it.” [Lord
Bridge in CIR v Hang Seng Bank Ltd [1991] 1 AC 306, at 323A & HK-TVB International
Ltd v CIR [1992] 2 AC 397, at page 407D] -

163. KA TRENFHOEFE R - AT A 206y R B (effective causes)
B B e BLA B9 F)E A P R 5 (profit-producing transactions) & £ 47 4t » i JE H A4k S 4T 2R,
it 4 % & (antecedent or incidental matters) - e/T R M BT ETEA AL FHETERE
oy AR Y A2 B R R EAAE kIR R A - 3 AR U “the
need to grasp the reality of each case, focusing on effective causes without being distracted
by antecedent or incidental matters.” The focus is therefore on establishing the
geographical location of the taxpayer’s profit-producing transactions themselves as distinct
from activities antecedent or incidental to those transactions. Such antecedent activities will
often be commercially essential to the operations and profitability of the taxpayer’s business,
but they do not provide the legal test for ascertaining the geographical source of profits for
the purposes of section 14.” Ribeiro PJ in ING Baring Securities (Hong Kong) Ltd v CIR
[2008] 1 HKLRD 412, 428 -

164. #1718 7~ & % 4 (profit producing transactions) » 48 xt-F 4|4 6948 £ 7E3h S F
R 2% 04 7& #h (manufacturing related activities or activities involving manufacturing) =& R
—# 6y [Rix’k T CIRv CG Lighting Ltd [2010] 3 HKLRD 110, 132] -

AERSRENE (2) Q o9H*

165. FIRATHE XBEBFEGAE » £ F 4w LiFAFFE R » BAEIFE?

166. BAEMZT > LiRAWLET 9N =Kok

(1) LifAGEFAAEBAPAZEN  ARFE
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(2) ELirAABENMMEE o THTFE ) SR
) THiul%

167. FRAEERAAEN TARTE ) RRALZAEAZILEAKE P -
fEHEFILTFAELFAZKBAN » REF LiFAALFT KO XIBBLE NPT T RayF)
o 5ENE LK -

168. ETHIRAFABNMEEoe) T2, > ZEH LIFANERRA X
FEGES  ARNFZEFH QT > RENTERBARARRSTHRE T
gy ) & ¥ 52 (agreed facts) » R MBLAIRE — L EREABOI H UM LEE (Lo
D36/06 ; CG Lighting Ltd) - #tib » Eif A3t — 3 2009 F£89% 5 - (2 E R
S SENEAR ST EF Y -

169. B — » K Eif4txtey & 2004/05 £ 2007/08 I ALFE 2 B Ak i > TR R
R B KR AETF 2009 4 5 Bp K LEMFEUINTR AN S o BB RATRIBMA
ARBFEANNR Y » Z RAEWE)ETR : -5 BHRY L FRAT
FHE SR » R1E"8 "% B FF 46 3 R 4> audit engagement “fEIF% 8t o wi BT LA 5 Kb
FBRFEMHA LR > T RARBRELE AT CEHRENBE > K s
wthy---Bp 4 oo By i vk ¥ % Bp 4 demonstrate i | F-{E 7 »°F % Ja] 2 8] 4> operation
F ot AR B o ) income & v AR booK ik o Bp A A — Aol AR X & Rk 1) 8] A
operation = o -« g MEZX O ZAAERBANGH EHER LG -

170. AETLERAGIRIETIE WA ERBZIFAER - PRILKR > BRFHH
ALIFRR - RE ZRAKRLIFANLFER2EFTXRAALE AR E X H A
AN A — ok & 6y % = FiE 4B (secondary evidence) » mAE—RERLT » RA T H—
F4E3E (primary evidence) €04 & Sk AR F0HE - A BT F_FIERBRRE —F
EIE o

171. H= kx5 HFRGLH A A HK$215,511 - A4tk LifF ABF 28 4R
R G REMEE 2 AREE -

172. H= X 5 A E2EF AA LA THIEIH BHEE AR AA LA
FRETH XAFHR A Z AR - B Z AN P BBRBAFETARRIRY - £
Bt ZAATRERABBIEIRY - IMELARDRBRIEGEAT XA HRE -
AERRZBIENRITAREARZIZRHVEE > MAR— BT AZE A E AL
WHIB T+ R ARRWMAIERFIBEIR G ° AT » IR G R EZ Lo fTRITE
RiZEERARTREIL SR T REFTEIEA - B AARAERNPTIBY T F R
SRR G XA TR XIS —FIEE -

173. Fitho T » FIRAFZRBERBEER S THBIREN S - AWERLT >
AERRWEH AR HHXMHARIE » AALIFATIR 5 ¥ FWRIRAE XA]7H
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HENRELEBHE -

174.

175.

R G B A AT -

(1) 16 %y & 2009 4 10 A 20 B #2#4 3& x Purchase Order ( F#:‘PO*) -
KR AQ xa] kA Iwa] o Bp EiRA o & i & AR QX F] -

(2 —#B# 2009410 430 B8y PO XK AQ A3 » £HH ik
Ao E Bt ER AQ A F) -

(8) ix 17 3 PO %% HK$215,510.92 -

4 —FELHHERERRE -

HK$

43 $7,769.07
44 $5,935.57
45 $62,660.81
46 $3,802.98
47 $437.35
48 $3,146.88
49 $5,761.41
50 $4,118.40
51 $13,671.90
52 $13.00
53 $683.06
54 $37,364.24
55 $131.00
56 $17,651.20
57 $52,183.05
58 $63.00
$215,510.92

(5) (%4 F) %5 (2009)01 £ R i v ik b & R & ¥ - b4 & F)
H— Tt EHasR, - FAIRFH » LIFARTT - F
NEA 5 LIFARRAKEAT 200945441585 % -

(6) 5HM44ATF (2009)01 48 (69 (A RKFHRFFFLR) » (RS
WEREIEFIFER) (TR HLFhEiE) (i 5 FH4)
(TR HEEFM) %HE CXXXXXXXXXXX -

(7) —sFERRgH -

A TRERHGEILBEAFRY :
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(1) ZFERHRERAE-ADFELSTHBPTRE -
(2) ZH - =HHHFENG -
() #EWMAFAE » RELEKFA -

(4) Fordik#ESEFAFCEITHEM T AR A EIFAR T #H
AT BEAAELF e

(5) HlmsLAR T RwT s | FX o E AR NG — BT B E
Ho

176. ATREEREL  AXARIAAEBLRRNAXZR § e#1E 7~ £ % 4 (profit
producing transactions) & £ & # - LR AT R L& L AN T T4 » ey
Kb AR — > AR TR - BEXRR—PIHAKSGIE - FiIELIFARILS
RILPIRTAEZR  REZWAZXRTRXHOFBEAERG » RLITRAE—RF#
NElEF A ARBENBEERERG o AT A GFIEZ FZANE o Eif Ake TRk 5
ST A RiEE 0 AU AT R A F E (antecedent or incidental matters) o i
ATHBRBFLNAS RBAELT A - KRB E=H4 7  HR2H WX
KREZHAEGMER c AER 2N XEXHHRNZERER LiRZET CIRVCG
Lighting Ltd [2010] 3 HKLRD 110; [2011] 2 HKLRD 763 - _t i 5% i F CIR v Datatronic
Ltd [2009] HKLRD 675 + B #t.% Lik & il T D36/06 ¥y X 5 AR LR w24

X

ﬁ o

177. EFLirAN THMLE | > B LiF A RARMBAETEIE R X
LB R R R & BRI R o fTiatE o E4v EXH T8 EFAFHL » LIFAFEA
BT R TR T RETERNAEOE” - AL A axtxee Tl %
AEFAEFE LIRAGRAR %D 5500 o AT RERGE - R T (Hial) 5 68(4)
KT LR AT A LR AR BIETIES - F T0AQD) K ELFEIEA - LiIFALHAEIE
BA AR IL > IR AR IR R RFE B A A A HIR o LIFAI T 2ENLEIE T
PES

178. EARERZANY S FERGIREREEE XK LIE » LIRAGKLIES
EARIFUAE FIEAKIERA EFE R RN o EIFAGIC BB LT

(1) PFAEGBEHZRFITH - LIFAFEZE B TH I -
(2) LHiIFARLFARBEFPAHTHERABZRP FELERBH S -

(B) LIFAFIARIAFTRAIN I EHMARETFILEANAL] T4 4
89 B AL TFRAAIEAX — & o
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() FAERMPTRF T PR &L &EZ LIRAPTIRA 69

B) FrARRAERMMIT R TRERARELEHRZ LIFAGR
T o

6) 2TH+F WWELHT ERWI] REF I B[ETEARL L
FER Y TR FRUA s TS R AT R T 8 ik
AEBNZ " FEMM, » REFAS—IS -

179. IE IR EZ AN F A RMAT R T REA LKA - AER
FPEELZLEFRIEARBARS RIRAEN ML - ERAZER 2 HRZH T AN
B R A - PTIE TR R T ART HEIR S AR AT BIEGIAT R B
RAAY KR o ARBE ARG EE > FRARMAARF M HIELIFA - FREAE
BOIRILYKEB R F o AT KA T LHIFEE—PLFR—T 8k BA1RE
FIEMR LIRS » B BRI T LIERE LB FABG R T o FA5
FBvi B sk T AT Lk A 69 B & N 3) 3t % B 2 8] 3¢ 4 €L 7 (subsidiary or
associated company or subcontractor) -

180. AERSERZ4 T LIFAMENER (subjective intention) [CG
Lighting [2011] 2 HKLRD 763, 767-768] - Lk ik Ao fd & 4% F /8] B v P sk ke T 47
HIERAEEGRFE

181. LFIRAGHEE T A F o — AT @R ERELCRDHN % MAEE
PIiTHIG ERBE S L EXFREURAS LIFARTHED - Lk A8l 53 FEH]
W Y EIFARERET RIS 0 TAMARILImI % & T R & B 5
ot PIFAC ARG L SR ENHEL S -

182. ik 7% #2 T Datatronic % 26 B A sb#] 4 : “26. It was the failure on the part
of the board to concentrate on the profit-making transactions which resulted, with respect,
in its wrong conclusion. The matter could be tested in this way. Suppose a company in Hong
Kong sells raw material at cost to an unrelated factory in the Mainland so that they would
be used by the unrelated factory to produce the product which, in turn, was sold to the Hong
Kong company, which then sold the product in Hong Kong at a profit. Suppose the finished
product was purchased by the Hong Kong company at $2 and then resold at $3, the profit of
$1 would be attributable to its sale of the finished product in Hong Kong. Let us further
suppose that to ensure the product's quality, the Hong Kong company not only supplied the
raw materials at costs but had also posted a number of staff to the mainland factory to
provide technical or other assistance as may be necessary. We do not believe that that
would make any difference. Nor, for that matter, the fact that the mainland factory happened
to be a wholly-owned subsidiary of the Hong Kong company, and as such the Hong Kong
company was able to procure the wholly-owned subsidiary to sell its product to the Hong
Kong company at cost.” [[2009] HKLRD 675, 688]
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183. HEF % 35 F : ‘35. The assessable profits were generated by the Taxpayer

selling the finished products bought from DSC. The Taxpayer did not make the profit
manufacturing in the mainland. It does not matter that it was able to have the products
manufactured cheaply in the Mainland because its wholly-owned subsidiary could be
procured to do it at a rate which would result in more profit being made by the Taxpayer in
Hong Kong. The manufacturing was done by DSC. The Board has so found and that is
substance not form. The Taxpayer's activities in the mainland were merely antecedent or
incidental to the profit-generating activities.” [[2009] HKLRD 675, 690]

184. Bl#f3b - BpfEde D R APt » LIRARS S T~ S8 R&Ht - B
M B RFIER X FEH > IR HEGEXTH T AL FH
(manufacturing related activities or activities involving manufacturing) » & %47 2 Fit i &
' (antecedent or incidental matters) - @ JE 17 = &£ X 4 (profit producing transactions) -

185. JB.in 7k 2T CG Lighting % 82 £ :“l agree with Mr Yu SC that the ratio of the

Court of Appeal’s judgment in Datatronic is this: where the profit-making transaction is a
sale of goods in Hong Kong, any acts of the taxpayer participating in the manufacturing
process of a non-agent third party are antecedent or incidental activities which should be
disregarded in considering the source of the profits.” [[2010] 3 HKLRD 110, 130]

186. HAEH F 92-99 & -

*92. As set out above, the Board rejected the suggestion that the Taxpayer
was a trader of lighting fixtures but also rejected the characterisation of
the Taxpayer’s operation as one of manufacturing. At the same time, the
Board, whilst disregarding the operation of CGES as the manufacturer,
concluded that the Taxpayer participated in the production of the
lighting fixtures in such a way that this was as much a part of its
profit-producing transactions as the obtaining of a purchase order for
the ultimate sale of the products to its customers.

93. ldonotthink it is necessarily helpful to focus on the characterisation of
the Taxpayer as either a trader or manufacturer, for in one sense this is
simply a labelling exercise and distracts from the real question required
to be addressed by the broad guiding principle, namely the identification
of the nature of the taxpaye’s profit-producing transactions themselves.

94. Recognising the need to grasp the reality of each case and focusing on
effective causes without being distracted by antecedent or incidental
matters, the question in the present case is whether the relevant
profit-producing transaction is the sale of the finished product by the
Taxpayer to its customer or more than this? And if more than the mere
sale of the finished product, is it legitimate to have regard to the
activities of the Taxpayer in relation to the manufacture of the finished
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95.

96.

97.

98.

99.

products, that manufacture admittedly being carried out by CGES and
not the Taxpayer?

Two factors might be thought to suggest that the Taxpayer’s
profit-producing transactions involved more than the mere sale of the
finished products. First, the Board found that there was no sale of the
finished products by CGES to the Taxpayer. This finding arguably takes
the present case out of the standard category of “import processing”
arrangement whereby a Mainland entity purchases raw materials and
sells finished goods for its own account. This was the arrangement
which was found to have been entered into between the taxpayer and its
subsidiary in Datatronic. Secondly, the raw materials were purchased
by the Taxpayer and supplied to CGES for it to process and assemble.
This appears to place the case in the category of “contract processing”
with which import processing is distinguished ..... However, these
descriptions of import processing and contract processing activities
appear to derive from DIPN 21, which, as | have noted above, is not
relevant since the ultimate question depends on the application of s.14,
the relevant charging provision.

At the same time, it is necessary to recognise that the Board in the
present case found that CGES was the manufacturer and did not find
that CGES was an agent of the Taxpayer in the production of the lighting
fixtures. This is a material finding and is not affected by the fact that,
because of the relationship between it and the Taxpayer, CGES only
received a processing fee which was no greater than its operating costs
and overheads.

Once it is accepted that the manufacturer of the lighting fixtures was
CGES and not the Taxpayer and that CGES was not the agent of the
Taxpayer in the manufacturing process, | do not see that it is possible to
avoid the conclusion that the activities of the Taxpayer in relation to the
manufacturing process itself are simply antecedent or incidental to the
profit-producing transactions here.

I am therefore unable to accept the submission on behalf of the Taxpayer
that the source of its profits was its business of manufacturing lighting
fixtures for export, which business it carried on, with the assistance of
agents, in the PRC and Hong Kong.

It is pertinent to remind oneself that the court is required to consider not
the operations which produced the profits in question but, more narrowly,
the operations of the taxpayer which produced them: see per Lord
Millett in ING Baring Securities...... In this sense, the activities of the
Taxpayer in relation to design, product testing, prototype production,
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supply of raw materials, provision of plant and machinery to CGES and
provision of training, updating and management of CGES’s staff were
not operations which produced the ultimate profits. Even if those
activities could be described as ‘“‘commercially essential to the
operations and profitability of the taxpayer’s business...they do not
provide the legal test for ascertaining the geographical source of profits
the purposes of s.14.” [[2010] 3 HKLRD 110, 133-135]

187. A E&HE B RAA AR FEES B RERATALIFZE -
188. EATLErERE  KEDSIARFAEZ » EiFAGGFERRMIIEEI

LR ARBERE (Bi#]) F 70A K - R BAIEARILA XRBFEOMM AR 4
TR RBRA R RBFEARRLABAL S - PR EIEIEL E EIFHLE) SELE
E

B4

189. AFEERR  AER 2 —BREEFA#KEFRSE (—) 2 () 9L
IR o e (Bif]) F 68(8) & o IA L ik A4t <t by P BLAR

i %

190. FIRAREARALIRGSERT EZHERNRER - £EALiFELY > £

TAZERFRELALEREK - ARAESROAZRSRIA > R —IFEFTEL
FRFOMRERE - Am > RBINKK 6 X KEWWHRMAEKRTY > REA
ARAERFRERESALIFLRGIEAFGEMR - RZ » 5F L EH LaiE3 T
W 7 At Z 4w o gbsh - AR URE AL PBIEERGE T - fAER
A BE > OESIREMHUNBERET > AEZRSEER » 2 FWIEAY
BE  HWMZFRIL - 254t BT RAIEAN » 37 YIE AEIER ¥ FITHHEA » A KR
BTHIEE - MEEMAFRR RN » RAoA TAEE T AD  BHFTHEELY
TE AL E  c AZR AN EIRARRRAEWEITAHRREZIK - WEARE
RHFREELRELDBIETN AR IANRZESEF A ERE (B]) F 6809)% -
A BIRABAARE RS0t - BN (i) & S5 F 1 3IEA RS KM
Bp & $5,000 » 3% £ 2R IR v £ AENL Y BLAR R — FF 83 o
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%L

LIRAPTR IR (RS - F 17-18 7 ) -

% 3813 27-3-2009 | 17-3-2010 |20-3-2012] 20-3-2012 | 20-3-2012
2002/03 | 2003/04 | 2005/06 | 2006/07 | 2007/08
Wit “f;:; AAoIRAL| AR A
WA ITAE &
R 3304558 2.280357| 475724| 4601677 2255,
RERAF L 659
Sl FUEH AR 2 T
B AR T
42
e anapm | 4205694 3333910| 7,085,878 21615366 21624544
R4 | AELRRS 56.196|  59.332| 125271 143.724| 165,480
% A0
n S Jo o, 2001/02
nE o4 | - - - -
IR S e 5,342,127
RE & 5 4o 5% 5,342,127 . - - --
7R A T 0 EN
1AH 4o PR IR PR
W% 108 |G 23 - | 530841 . N
H 2 3] - | 1.189.421 . N
A Rz aR AL AE | 18,311,702 5,673,599| 9,407,136| 26,360,767 | 24,045,683
Ak o 2 B 2K 2.020872|  092.880| 1.646.248] 4,613,134 4.207.995
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Bt % 2
LigAGYIR B R BABL AT AT E
2002/03 2003/04 2004/05 2005/06 2006/07 2007/08
7T 7T 7T 7T 7T 7T
44 B 150,683,972 150,031,613 207,191,919 324,897,602 442,662,156 542,728,962
R
B4 1,028,119 2,094,369 1,205,812 4,067,131 2,744,729 4549637
- ﬁk(‘au
A = A 127,850,716 124,469,872 180,591,317 298,812,446 415,072,041 496,657,369
2k % (2,094,369) (1,205,812) (4,067,131) (2,744,729) (4,549,637) (2,899,046)
— FRow
126,784,466 125,358,429 177,729,998 300,134,848 413,267,133 498,307,960
EX i 23.899506 24,673,184 29,461,921 24,762,754 29,395,023 44,421,002
ot Hb 2,896,852 4,723,943 5,324,297 6,106,061 11,207,431 42,631,294
A B
26,796,358 29,397,127 34,786,218 30,868,815 40,602,454 87,052,296
ﬁ :
A E R A 2,828,271 2,395,791 4,485,453 3,052,899 4,267,996 3,569,559
T X 10,510,812 12,196,560 13,909,148 17,750,136 14,462,681 31,988,865
) 1,333,227 1,614,954 2,314,935 3,277,668 5,412,490 8,425,055
14,672,310 16,207,305 20,709,536 24,080,703 24,143,167 43,983,479
Bt AT A7 12,124,048 13,189,822 14,076,682 6,788,112 16,459,287 43,068,817
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Fit 3% 3
LIRANIR B R BINA AT E
2002/03 2003/04 2004/05 2005/06 2006/07 2007/08
T 7T 7T T 7T 7T

R — 4,417,209 4,562,379 9,292,642 13,920,690 5,528,091 6,957,005
B H
Ju o g B 52,028,051 48,106,531 68,092,950 227,796,908 282,609,091 364,962,759

56,499,260 52,668,910 77,385,592 241,717,598 288,137,182 371,919,764
R BRER - 4,562,379 9,292,642 13,920,690 5,528,091 6,957,005 5,289,086

JB A A4

51,882,881 43,376,268 63,464,902 236,189,507 281,180,177 366,630,678
ot
g@ i 24,624,069 24,508,749 46,441,794 13,496,724 49,238,832 47,362,317
K 24,578,390 22,928,644 28,924,334 15,422,603 26,719,998 30,352,439
wEF A 26,769,683 33,515,990 42,312,649 34,131,163 58,891,980 51,034,342
R 53 o (4307) 140221  (552,362)  (427,551)  (958,946) 1,277,593
1(%)

75,967,835 81,093,604 117,126,415 62,622,939 133,891,864 130,026,691
& R 127,850,716 124,469,872 180,591,317 298,812,446 415,072,041 496,657,369
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M %4

Lk AL BRI HAEE - dork 3R 44T 81 B

ERFRATF X > MR R T K B

1B % BLEN R A SR BB

2001/02  2002/03  2003/04  2004/05  2005/06  2006/07  2007/08
AT B 5
RAT %
TS EMA R T 8,083,296 3,304,558 2,280,357 9,392,210 475,724 4,601,677 1,961,409
£ E
it H AL A : : : : : S 2942%0
8083296 3,304,558 2,280.357 9.392.210 475724 460L677 2255659
18 AL
20% R AaA 182,934 227,090 157,517 80,903 36,443 29,154 29,253
30% R 4@ 44,298 (899,273) 154,921 37,061 12,923 9,046 6,332
30% # 4 - Ay 3,878,110 4,938,877 3,021,472 2,389,264 7,036,513 21,577,166 21,588,959
4105342 4,266,694 3333910 2.507.228 7.085879 21615366 21.624,544
7 b 3 54 B 21156 56196 59332 ...50332 125271 143724 165480
B 12,209,794 7,627,448 5,673,599 11,958,770 7,686,874 26,360,767 24,045,683
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Mt %S

LIRAF M FRERBA NN ENMR T K E S :

2001/02  2002/03  2003/04  2004/05  2005/06 ~ 2006/07  2007/08
7T 7T 7T 7T 7T 7T 7T
4% 11,135,236 10,118,584 3,378,786 11,893,771 18,280,604 45,861,186 14,108,910

Mt %6

LIRAMFTFHMEREEBRABRRAEASRMAEN F R TARA:

2001/02 2002/03  2003/04  2004/05  2005/06  2006/07  2007/08
7T 7T 7T 7T 7T 7T 7T
WA - 800,000 17,390,010 37,425,304 44,168,149 44,713,149 84,789,031
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