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Case No. D14/18

Salaries tax — single parent allowance — whether appellant having sole or predominant
care of his daughter — sections 32 and 68(4) of Inland Revenue Ordinance (Chapter 112)
(‘IRO’) [Decision in Chinese]

Panel: Chow Wai Shun (chairman), Cheng Wing Keung Raymond and Phillis L P Loh.

Date of hearing: 14 September 2018.
Date of decision: 21 November 2018.

The Appellant was unmarried and had a 7-year’s old daughter with Madam A,
who had not had a job for many years. The Appellant applied for single parent allowance,
declaring that he had sole or predominant care of his daughter. The assessor refused the
application. The Appellant objected to the assessment, and the Commissioner dismissed
his objection. The Appellant appealed to the Board.

In the appeal hearing, the Appellant admitted that Madam A had the daily care
of his daughter and shouldered household chores, e.g. visiting doctors, sending/picking up
his daughter to/from her school bus and preparing dinner. Madam A was also the
emergency contact person in his daughter’s student handbook. The Appellant also
contended that he had been given single parent allowance in the previous financial year.

Held:

1.

In respect of whether one had ‘predominant’ care of children, the burden
of proof lied on the taxpayer. Predominance of care was a finding of fact,
and in determining the issue all relevant facts should be considered, such
as the day-to-day care and supervision over the child, the making of
decisions for the child’s welfare as well as the provision of financial
support for the child. On the other hand, ‘care’ referred to provision of
conditions and assistance for the healthy growth of the child, with
emphasis on love, care and education. (Sit Kwok Keung v Commissioner
of Inland Revenue [2002] 5 HKTC 647, D67/05, (2005-06) IRBRD, vol
20, 929 and D4/09, (2009-10) IRBRD, vol 24, 365 considered; D140/01,
IRBRD, vol 17, 28 and D30/16, (2017-18) IRBRD, vol 32, 358
distinguished)

Apart from giving ‘sole’ care to his daughter financially, the Appellant did
not raise any argument or evidence on how he had the ‘sole’ care of his
daughter. Under the law, the mere fact that the taxpayer had contributed to
the upbringing and education of the child would not per se entitle him/her
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to single parent allowance. In addition, financial support was only one
factor to be considered. In the present case, the appellant needed to work,
and Madam A was a full-time housewife who resided with the daughter.
Madam A was also responsible for her daily care (in particular when the
appellant was at work). In the premises, although the Appellant had
proactively and diligently discharged his duty as a father, it did not mean
that the Appellant had thereby discharged his duty in proving that he had
the ‘sole’ or ‘predominant’ care of his daughter.

Regarding the Appellant’s contention that he had been given single parent
allowance in the previous financial year, it was the practice of the Inland
Revenue Department to make assessment based on the information
declared by a taxpayer in the tax return, and to verifying the entitlement,
and if necessary, to make correction pursuant to provisions in the IRO.
The practice was in accordance with the law and there was no bias or
injustice.

Appeal dismissed.
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