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Case No. D13/18

Salaries tax — allowance — dependent brother allowance — whether appellant solely or
predominantly cared for elder brother — disabled dependant allowance — onus of proving
that the assessment appealed against is excessive or incorrect — Inland Revenue Ordinance
(Chapter 112) (‘IRQO’) sections 30B, 31A, 66, 68 [Decision in Chinese]

Panel: Lo Pui Yin (chairman), Chan Wai Ho Alwin and Sara Tong.

Date of hearing: 12 September 2018.
Date of decision: 13 November 2018.

The Appellant’s family members included father Mr B (‘Father’), mother Ms C
(‘Mother’), elder brother Mr D (‘Elder Brother’) and younger brother Mr E (“Younger
Brother’). Father and Mother had retired before the year of assessment 2010/11. During
the year of assessment 2010/11, Father, Mother, the Appellant and Younger Brother lived
in property F which was purchased by Father and Mother. From 2010 to 2011, Elder
Brother lived in hospital L for an extended period. Elder Brother and Mother passed away
in February and June 2015 respectively.

In his 2010/11 year of assessment tax return, the Appellant claimed dependent
brother or dependent sister allowance and disabled dependant allowance for his Elder and
Younger Brother. According to information in the Appellant’s individual tax return, the
assessor issued a salaries tax return (including the above allowances) for the 2010/11 year
of assessment.

Younger Brother reported his employment status and salary income in his
individual tax return for the 2010/11 year of assessment. The assessor sent a letter to the
Appellant requested him to provide copy of document with reference number issued by
the Social Welfare Department (‘'SWD”) confirming Elder Brother had received disability
allowance in the year of assessment 2010/11. The Appellant did not provide SWD’s
document. Subsequently the assessor issued an Additional Salaries Tax Assessment for
the year of assessment 2010/11, and withdrew the Elder and Younger Brother’s dependent
brother or dependent sister allowance and disabled dependant allowance.

After considering the written submission of the Appellant, the Deputy
Commissioner of Inland Revenue decided to uphold the assessor’s Additional Salaries Tax
Assessment for the year of assessment 2010/11. The Deputy Commissioner referred to the
IRO section 30B(1) re dependent brother or dependent sister allowance and section
31A(1) re disabled dependant allowance, and the decisions of the Court of First Instance
and the Board of Review (Inland Revenue Ordinance) on the requirement of ‘solely or
predominantly cared of” a family member in order to obtain the allowances.
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The Appellant confirmed that he would not dispute he did not entitle to
Younger Brother’s dependent brother or dependent sister allowance and disabled
dependant allowance in the current appeal. He would argue in the current appeal that he
could claim Elder Brother’s dependent brother or dependent sister allowance and disabled
dependant allowance.

Held:

1.

Whether an individual had sole or predominant care of (f# 2 21 # # %/
## & ) another is a factual issue to be determined. The present Board found
that the Appellant failed to show he had sole care of Elder Brother. This is
the case whether ‘care of’ means financial contribution alone meets the
requirement, or at the same time it needs to demonstrate other
contributions in order to meet the requirement (Sit Kwok Keung v
Commissioner of Inland Revenue [2001] 5 HKTC 647 followed).

‘Predominate care of is more than mutual concern, assistance and care
among family members in general. Equally, it is more than the supply of
money.” Hence, the Appellant needs to show that he is having supremacy
or ascendancy over others; predominating (7 B4t~ 2 st £ fio =
i>¢7) - or constituting the main or strongest element; prevailing (1 = 2
& &1~ & ¥ 1) ‘upbringing’, ‘maintain’, or ‘care of” (D10/11, (2011-12)
IRBRD, vol 26, 207 followed).

The Appellant failed to meet the requirement of IRO section 30B. The
claim of Elder Brother’s dependent brother or dependent sister allowance
did not fulfil the applicable requirement of the section. As the Appellant
failed to prove that he was entitled to be granted Elder Brother’s
dependent brother or dependent sister allowance for the year of
assessment 2010/11, he at the same time failed to prove Elder Brother was
his dependent according to the requirement of section 31A.

The Appellant failed to fulfil his duty under IRO sections 66(3) and 68(4)
to show that the assessed amount in the Additional Salaries Tax
Assessment for the year of assessment 2010/11 raised by the respondent’s
assessor was excessive or inaccurate. The Board confirmed the assessed
amount of the Appellant’s salaries tax assessment for the year of
assessment 2010/11. Pursuant to IRD section 68(9), the Appellant was
ordered to pay $5,000 as costs for the Board. The said amount should be
included in the tax to be collected.
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Appeal dismissed.

Cases referred to:

Sit Kwok Keung v Commissioner of Inland Revenue [2001] 5 HKTC 647
D10/11, (2011-12) IRBRD, vol 26, 207

Appellant in person.
Fung Ka Leung for the Commissioner of Inland Revenue.
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