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Case No. D13/14

Profits tax — pre-condition to state a case — proper question of law should be specified by the
applicant — the Board had the responsibility to decline to state a case if the question of law
was not proper for the court to consider. [Decision in Chinese]

Panel: Kenneth Kwok Hing Wai SC (chairman), Wong Fung King Amy and Kelly Wong
Yuen Hang.

Date of hearing: Stated case, no hearing.
Date of decision: 8 August 2014.

Appellant opposed the profits tax assessment and lodged an appeal against it to the
Board of Review. The Board dismissed the appeal. The Appellant instructed his accountant
firm to write a letter to the Board to ask for the question of law so as to state the case for the
Court of First Instance to consider.

Held:

1. A proper question of law to be considered by the Court should be raised and
specified by the applicant, but not the Board. The reason was obvious: the
applicant knew better than anyone else what points they wish to take on the
appeal. The specified proper question by the applicant was the pre-condition
to state a case (Commissioner of Inland Revenue v Inland Revenue Board of
Review and another [1989] 2 HKLR 40 followed).

2. The Court confirmed that the Board should assess the question being
submitted by the applicant. If the question was not a proper question of law to
be considered by the court, the Board had the responsibility to decline to state
a case (Same Fast Limited v Inland Revenue Board of Review (2007-08)
IRBRD, vol 22, 321; Honorcan Ltd v The Inland Revenue Board of Review
[2010] 5 HKLRD 378; Tungtex Trading Co Ltd v Commissioner of Inland
Revenue [2012] 2 HKLRD 456 considered).

3. The letter from the Appellant’s representative did not mention or point out
any question of law. Without any questions of law submitted, there were no
proper questions of law for the court to consider. The time limit under section
69(1) has expired. Under the Inland Revenue Ordinance, there was no
extension of the 1-month time limit stated in section 69(1).
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Application dismissed.
Cases referred to:

Commissioner of Inland Revenue v Inland Revenue Board of Review and another
[1989] 2 HKLR 40

Same Fast Limited v Inland Revenue Board of Review (2007-08) IRBRD, vol 22,
321

Honorcan Ltd v The Inland Revenue Board of Review [2010] 5 HKLRD 378

Tungtex Trading Co Ltd v Commissioner of Inland Revenue [2012] 2 HKLRD 456
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* After reviewing the authorities and carefully considering the arguments which
have been addressed to me, | am satisfied of the following matters:

1. Anapplicant for a case stated must identify a question of law which it is
proper for the High Court to consider.

1 [1989] 2HKLR 40 % 57 7 H—-J -
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2. The Board of Review is under a statutory duty to state a case in respect
of that question of law.

3. The Board has a power to scrutinize the question of law to ensure that it
is one which it is proper for the court to consider.

4.  If the Board is of the view that the point of law is not proper, it may
decline to state a case.’

10. Barnett X 7% B f£ Aspiration %€ BA #4535 A 3& 0k i R 691 YR 9 AR ol
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BX :

* Whatever may be the present practice in England, the established practice in
Hong Kong is that where parties are professionally represented they shall
draft the case stated and submit it to the tribunal. The reason is obvious: the
parties know better than anyone else what points they wish to take on the
appeal, what findings of fact they wish to contend are relevant to those points
and what arguments they advanced.”*

“Until a satisfactory question has been identified so as to trigger the
preparation of the case, it is not, in my judgment, permissible for the applicant
simply to say that there must be a point of law which will arise for
consideration by the High Court.”
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BRX :
It will be noticed that the questions are prolix and argumentative.
They are not easy to understand.’

As a general remark, | am bound to say that I find the questions to
be embarrassing as a whole. Simply on account of their wordiness
and opacity, Same Fast’s questions do not appear to me at all
appropriate for a case stated.’

(2) ERRIET ( %8 T ) 4£Honorcan Ltd v The Inland Revenue Board
of Review’ + A% % R & FiF4% ¥ i A$R 69 10 AT » 15k 9] L3 9F
SR EFEWNE S HENAA(Fl e AR FERA DRI T EHE)
ERAAFIEELZHENS -

(@)

(b)

(©

BX :

‘The question here is whether the Board was correct in holding
that section 69(1) of the Ordinance required it to apply a
qualitative assessment to the proposed questions of law which the
applicant sought to have referred to the Court for its opinion and,
if so, whether the Board correctly applied the relevant test in
reaching the conclusion that the proposed questions of law were
not proper ones for the opinion of the Court.”®

‘In my judgment, the Board is duty bound to decline to state a case
if the question of law proposed to be stated is not a proper one, as
the authorities have consistently held. A question proposed to be
stated may, it seems to me, be improper for various reasons, as
illustrated in the cases discussed above: it may be irrelevant or
premature; it may be academic to the outcome of the appeal; it
may be embarrassing; it may be plainly and obviously
unarguable.”®

‘If the Board did not have a duty to decline to state a case where a
party sought to require it to state a case on a wholly unarguable
question of law, there would inevitably be a risk of frivolous
appeals being pursued in the Court of First Instance by way of the
case stated procedure. | do not discern any intention in
section 69(1) of the Ordinance that this should be the position.’*°
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BX :

* If the Board is satisfied that the argument has no prospect of success, it
is not bound to include it amongst the questions that it poses for the
consideration of the court (see e.g. Honorcan Ltd v Inland Revenue
Board of Review [2010] 5 HKLRD 378).’*?
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Case No. D9/14

Profits tax — whether gains arising from the disposal of capital asset — sections 2(1), 14(1),
66(3), 68(4) and 68(9) of the Inland Revenue Ordinance. [Decision in Chinese]

Panel: Kenneth Kwok Hing Wai, SC (chairman), Wong Fung King Amy and Kelly Wong
Yuen Hang.

Date of hearing: 24 August 2012.
Date of decision: 16 June 2014.

The Taxpayer is a private company incorporated in Hong Kong. It obtained profits
from the disposal of a piece of land. The Assessor was of the view that the piece of land was
trading asset and raised a profits tax assessment on the Taxpayer. The Taxpayer objected and
alleged that the intention at the time of acquisition was to redevelop and hold the piece of
land for long term rental income. It was only sold upon realising that its use could not be
changed in the near term. The Taxpayer also stated that the Assessor did not properly
consider the change in share holding of the Taxpayer between the acquisition and disposal of
the piece of land.

Held:

1.  The Taxpayer alleged in its grounds of appeal that at the time of acquisition of
the piece of land it did not know what its intention was. The grounds of
appeal did not state that the piece of land was acquired as capital asset. It did
not provide any evidence on what the Taxpayer’s intention was at the time of
acquisition. This appeal can be ended and disposed of on the basis of
evidential burden. The Taxpayer cannot benefit from the lack of evidence.
‘Intention to invest’ and ‘change of intention’ could not even be raised.

2. The Taxpayer and its former shareholders did not have the financial means to
purchase and hold the piece of land in the long term. There was no evidence
that the intention to hold as capital asset (if any) was genuinely held, realistic
and realisable.

3. Based on the forgoing and having considered all the circumstances of the
case, and further relying on relevant provisions and regulations relating to
capital asset, the Board held that the purchasing of the piece of land by the
Taxpayer were trading speculations.
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Appeal dismissed.
Cases referred to:

D58/09, (2010-11) IRBRD, vol 25, 54

Real Estate Investments (NT) Limited v The Commissioner of Inland Revenue
(2008) 11 HKCFAR 433

China Map Limited v CIR (2008) 11 HKCFAR 486

Beautiland Co Ltd v CIR, Privy Council [1991] 2 HKLR 511

Simmons v IRC [1980] 1 WLR 1196

All Best Wishes Limited v CIR (1992) 3 HKTC 750

Kim Eng Securities (Hong Kong) Limited v CIR (2007) 10 HKCFAR 213

Lau Dick Pau of Messrs D P Lau & Company, CPA for the Appellant.
Leung Wing Chi and Ng Sui Ling for the Commissioner of Inland Revenue.
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46. B34 E B ke kT 4 Real Estate Investments (NT) Limited v The
Commissioner of Inland Revenue (2008) 11 HKCFAR 433, 35 H X T % 68(4) 4% » B R %E
W PIETAETUE R R RS R ELIFNE - FIETIELRTHSLL -

B -

‘It is natural and appropriate to strive to decide on something more satisfying
than the onus of proof. And it should generally be possible to do so. But tax
appeals do begin on the basis that, as s.68(4) of the Inland Revenue Ordinance
provides, “[t]he onus of proving that the assessment appealed against is
excessive or incorrect shall be on the appellant”. And it is possible although

rare for such an appeal to end — and be disposed of — on that basis™®.’

‘As for the notion of a shifting onus, such a notion is seldom if ever helpful.
Certainly it cannot shift the onus of proof from where s.68(4) of the Inland
Revenue Ordinance places it, namely on a taxpayer who appeals against an
assessment to show that it is excessive or incorrect)'’.”

B B 34%EH A6 H -

14 China Map Limited v CIR (2008) 11 HKCFAR 486 % 9-10 £ -
5 China Map Limited v CIR (2008) 11 HKCFAR 486 % 9-10 f% -
Y32

Y5 3B
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52. £ Simmons®®, Lord Wilberforceds i % 4284 18] & 7 3% 4% % 84 | (‘at the time
of the acquisition of the asset’) -

JB 3 (feN3RIA)

‘One must ask, first, what the commissioners were required or entitled to find.
Trading requires an intention to trade: normally the question to be asked is
whether this intention existed at the time of the acquisition of the asset. Was
it acquired with the intention of disposing of it at a profit, or was it acquired as
a permanent investment?’

53. e All Best Wishes®®, B x gl B 5 £ ¢

Q) FEMGITERT A ANIERIEANERIFTAR > L FoT LI
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8 Simmons v IRC [1980] 1 WLR 1196 % %] % 1199 i -
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B (AhanikiA)

‘“The intention of the taxpayer, at the time of acquisition, and at the time when
he is holding the asset is undoubtedly of very great weight. And if the
intention is on the evidence, genuinely held, realistic and realisable, and if
all the circumstances show that at the time of the acquisition of the asset, the
taxpayer was investing in it, then | agree.’

HEE IR E LIEH

54, &Kim Eng Securities® » &2k 47 B 78 % 50 £45 4% AR 7T 24 B iE 3R
o B k% %QW$EA7?‘%B 7{11—5 UAEIE B IR BL A 4 Ay o
X
‘The bulk of the evidence relates to dealings on the Singapore Stock Exchange.
In relation to dealings on the other foreign stock exchanges, the evidence is
sparse. The Taxpayer is not in the position to benefit from such sparsity. After
all, it bears the burden of showing that the assessments are wrong.’
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56. SEpE RS
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