(2021-22) VOLUME 36 INLAND REVENUE BOARD OF REVIEW DECISIONS
(PUBLISHED IN AUGUST 2022)

Case No. D1/21

Salaries tax — payment in lieu deductible or not — distinction between ‘for the production
of assessable income’ and ‘for the purpose of the production of assessable income’ —
sections 8(1)(a), 9(1)(a), 12(1)(a), 68(4) and (8) of the Inland Revenue Ordinance (‘the
IRO”). [Decision in Chinese]

Panel: Chui Pak Ming Norman (chairman), Lo Chi Yip and Lo Hoi Ki Adrian.

Date of hearing: 4 March 2021.
Date of decision: 20 April 2021.

The Appellant objected to Salaries Tax Assessment made against her by the
Inland Revenue Department in the year of assessment 2018/19, claiming that her assessable
income was too high.

The Appellant wrote to Bank B on 1 April 2018 to resign and was last employed
on 3 June 2018. Since the notice period of resignation given by the Appellant to Bank B
was less than three months, she was required to pay Bank B a sum of $40,673.23 in lieu of
notice (hereinafter referred to as the ‘Payment in Lieu’). When she switched to Bank A,
Bank B deducted the Payment in Lieu from her salary. Bank A later issued a compensation
to her. The Assessor considered that the Payment in Lieu was not deductible under salaries
tax and the compensation was assessable income.

In response to the objection raised by the Appellant, the Deputy Commissioner
of Inland Revenue issued a determination on 23 October 2020 (the ‘Determination’), ruling
that the Appellant’s objections were invalid.

The matter for the Board to decide in this appeal was whether the Payment in
Lieu by the Appellant to his former employer (i.e. Bank B) was ‘deductible expenses’ under
section 12(1)(a) of the IRO.

Held:

1. Under section 12(1)(a) of the IRO, ‘outgoings incurred in generating the
assessable income’ could be understood as outgoings or expenses incurred
‘in the performance of the office’; or it could be understood as outgoings or
expenses incurred ‘in doing some work necessary to perform the
requirements of the position’. (CIR v_Humphrey (1970) 1 HKTC 451
followed).
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2. Outgoings and expenses ‘in the production of assessable income’ might be
deducted from the amount of assessable income if they met the requirements
of section 12(1)(a) of the IRO. However, outgoings and expenses ‘for the
purpose of producing assessable income’ were not eligible for any deduction
under section 12(1)(a) of the IRO. If the Payment in Lieu was not an expense
‘incurred in the production of assessable income’, it could not be deducted
from the actual amount of assessable income. (Commissioner of Inland
Revenue v Sin Chun Wah (1988) 2 HKTC 364 followed).

3. The Payment in Lieu paid by the Appellant to Bank B was not an expense
for the performance of her duties; nor was it an outgoing or expense for
producing assessable income while employed at Bank B; it was to enable
her to leave her job immediately to Bank A’s job. The Payment in Lieu could
at most be regarded as ‘earning assessable income for the purpose of
working at Bank A’, and it did not constitute outgoing incurred in ‘the
production of assessable income for working at Bank B or Bank A’.
(Commissioner of Inland Revenue v Sin Chun Wah (1988) 2 HKTC 364
followed).

4. Tobeeligible for a deduction under section 12(1)(a) of the IRO, the payment
must still meet other requirements under the IRO, that the payment was a
‘wholly, exclusively and necessarily’ outgoing or expense. One of the
purposes for the Appellant to pay the Payment in Lieu to Bank B was for her
to earn income from Bank A immediately. From another point of view, the
Appellant paid the Payment in Lieu to Bank B to relieve her of the
responsibilities that she should perform as an employee of Bank B during
the notice period of resignation.

5.  The Appellant failed to meet the burden of proof under section 68(4) of the
IRO to prove that her salaries tax assessment in the year of assessment
2018/19 was overstated. The appeal was dismissed, and the Appellant's
Salaries Tax Assessment for the year of assessment 2018/19 as indicated in
the Determination was upheld under section 68(8) of the IRO.

Appeal dismissed.
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Appellant in person.
Ho Lut Him and Cheng Po Fung, for the Commissioner of Inland Revenue.
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