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Case No. D12/17

Profits tax — appeal against assessment — whether Determination successfully sent to
Appellant by mail — whether Notice of Appeal lodged out of time — whether leave to
extend time should be given — sections 58 and 66 of the Inland Revenue Ordinance
(‘IRO’) [Decision in Chinese]

Panel: Chui Pak Ming Norman (chairman), Shun Yan Edward Fan and Catrina Ding Wan
Lam.

Date of hearing: 4 July 2017.
Date of decision: 18 September 2017.

The Appellant mostly resided in Mainland China. The Appellant objected to
the charging of profits tax on the profits made by her sale of a property. On 1 November
2016, the Deputy Commissioner issued the Determination to reject the objection. The
Determination was sent by registered post on the same day to the address supplied by the
Appellant. The mail was successfully sent on 3 November 2016, and was acknowledged
receipt. The Appellant claimed that the address was that of her brother’s office, and her
sister and the staff there were responsible for forwarding any mail to her. The Appellant
claimed that she only knew on 16 January 2017 that the Determination was issued. She
explained that her sister always communicated with the Inland Revenue Department’s
staff by phone, so she thought she would be notified of the Determination by phone as
well. The Appellant then left Hong Kong. She received advice from a tax expert on 16
February 2017 that she should issue a Notice of Appeal without delay. On the same day,
the Appellant sent the Board a letter by email. The clerk to the Board notified the
Appellant by email on 21 February 2017, that her letter did not comply with the
requirements of the IRO regarding a Notice of Appeal. The Appellant claimed that she
only knew of the clerk’s email on 30 March 2017 when she checked the email inbox. She
sent the Board a Notice of Appeal on 31 March 2017.

Held:

1. The Appellant should be deemed to have received and read the
Determination on 3 November 2016. When the Inland Revenue
Department sent the Determination by post to the address supplied by the
Appellant in accordance with section 58(2) of the IRO, the Commissioner
did not need to further prove that the Appellant was actually notified of the
same (D2/04, IRBRD, vol 19, 76; Chan Chun Chuen v Commissioner of
Inland Revenue [2012] 2 HKLRD 379 applied). It was not a valid
explanation for the Appellant to say that she thought the Inland Revenue
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Department would notify her by phone.

2. The Notice of Appeal was lodged after the 1-month time limit. A Notice of
Appeal must satisfy the requirements under section 66(1)(a) of the IRO. If
the clerk to the Board did not receive the Notice of Appeal and the
specified documents before the deadline, the appeal would have been
lodged out of time (D16/07, (2007-08) IRBRD, vol 22, 454 applied). The
Appellant’s letter sent on 16 February 2017 did not conform with section
66(1)(a) of the IRO, and thus should not be treated as a Notice of Appeal.
Therefore, the Appellant lodged a complete Notice of Appeal with a delay
of more than 3 months.

3. According to section 66(1A) of the IRO, the Board could only give leave to
the Appellant to file her notice of appeal out of time if she was prevented
by illness or absence from Hong Kong or other reasonable cause from
giving notice of appeal within the statutory period. The word ‘prevented’
should be understood as meaning ‘unable to’. Whilst it was a less stringent
test than the word “prevent’, it still imposed a higher threshold than mere
excuse (Chow Kwong Fai v Commissioner of Inland Revenue [2005] 4
HKLRD 687 referred). Long absence from Hong Kong does not
automatically confer a right for extension of time; the Appellant must prove
that she was prevented from issuing a Notice of Appeal because she was
absent from Hong Kong (D19/01, IRBRD, vol 16, 183 considered).

4. Although the Appellant was not in Hong Kong, she could appoint a tax
representative or a relative to handle the matters for her appeal. The
evidence showed that she just ignored the rules about the time limit for
lodging a Notice of Appeal. The Appellant was not prevented by his
absence from Hong Kong to lodge the appeal (D41/07, (2007-08) IRBRD,
vol 22, 1023; D30/12, (2012-13) IRBRD, vol 27, 657 considered). So, the
Board refused to exercise the discretion to extend the time limit for lodging
the appeal.

Appeal dismissed and costs order in the amount of $10,000 imposed.
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Appellant’s tax representative, for the Appellant.
Ng Sui Ling Louisa, Ong Wai Man Michelle and Lee Shun Shan, for the Commissioner of
Inland Revenue.
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