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Case No. D12/16

Penalty tax — dependent parent allowance — appellant claiming allowance in respect of
deceased mother — tax representative filing in information by mistake — appellant failing to
discover relevant mistake — whether any reasonable excuse — whether additional
assessment excessive — sections 68, 70, 80(2), 82(1), 82A and 82B of the Inland Revenue
Ordinance (Chapter 112) (‘IRO’) [Decision in Chinese]

Panel: Lo Pui Yin (chairman), Chyvette Ip and Wong Wang Tai Fergus.

Date of hearing: 23 December 2015.
Date of decision: 20 June 2016.

In her tax return for the year 2012/2013, the Appellant applied for dependent
parent allowance (‘DPA’) in respect of her mother (‘Madam A’). Later, the Appellant
through her tax representative filled in the tax return for the year 2013/2014, and
continued to apply for DPA in respect of Madam A, despite Madam A had already passed
away in November 2012. In the assessment, the Inland Revenue Department (‘IRD’)
stated that the Appellant did not financially support Madam A in the said financial year,
and disallowed his application for DPA (‘Assessment’). The Appellant did not object to
the Assessment. The Commissioner later informed the Appellant that additional
assessment would be made against him in respect of the wrongful statement in the
2013/2014 tax return (i.e. his application for DPA in respect of Madam A).

IRD later received submissions from the tax representative, who stated that the
Appellant’s case was handled by a new staff, who filled in the Appellant’s return with
Madam A’s particulars without carefully going through the Appellant’s information. The
Appellant, who was in a hurry to sign the return, was also unable to discover the mistake.
The tax representative asked for leniency from IRD by not making any additional
assessment against the Appellant. The Commissioner rejected the request by finding that
the Appellant had no reasonable excuse, and made an additional assessment of $3,200
(equivalent to 49.54% of the amount of tax not assessed as a result of the mistake) based
on the Assessment and the additional assessment.

The Appellant appealed, asking for total abatement of the additional assessment,

and further stated that he had no intention to deceive the IRD. In the appeal, the Appellant
also disputed that the amount of additional assessment was excessive.
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Held:

Whether Appellant liable to additional assessment

1.

The Appellant did not appeal against or review the Assessment, which
then became final and conclusive. Unless the Appellant had reasonable
excuse, he was liable for additional assessment for wrongfully claiming
DPA in the return. It was not a reasonable excuse for a taxpayer to claim
DPA habitually by forgetting the passing of parent. Further, claiming
DPA in respect of deceased parent was an act of serious and blatant
breach of law, which should be punished heavily. Taxpayer had to
persuade the Board that he did not make an untrue claim either
knowingly or recklessly. (D8/96, IRBRD, vol 11, 400; D104/96, IRBRD,
vol 12, 74; D26/08, (2008-09) IRBRD, vol 23, 547; D95/03, IRBRD, vol
18, 896 and D47/05, (2005-06) IRBRD, vol 20, 625 considered)

Paying tax and declaring tax carefully were basic duties of a taxpayer.
IRD was not required to prove that a taxpayer had the intention to
neglect or deliberately neglected the income information. It was not a
reasonable excuse that a taxpayer did not intend to evade tax, nor was it
a mitigating factor. Carelessness of a taxpayer or his tax representative
was not an excuse for submitting return with untrue information.
Considering the Appellant’s conduct, he should bear at least the same
responsibility as the tax representative.

Whether additional assessment excessive

3.

The Appellant had the burden to show that the additional assessment was
excessive. Under the following circumstances, a taxpayer would not
have any sympathy from the Board: (a) taxpayer being middle or high
level management, with annual income not less than a few hundred
thousand dollars, with the ability and method or information to fill in the
correct gross income, but providing the relevant information with serious
discrepancy due to negligence or recklessness; (b) taxpayer not being
truly remorseful; (c) taxpayer not adopting any measure to prevent re-
offending; (d) taxpayer disputing fairness of the punishment; (e)
taxpayer demanding total abatement of the penalty. (D26/08, (2008-09)
IRBRD, vol 23, 547 considered)

The Appellant’s situation did not merit sympathy from the Board. The
Appellant had an annual income of over $370,000; he engaged the tax
representative to process his tax matter; he did not adopt any measure to
prevent re-offending; the tax representative only stated that it was a
mistake due to carelessness, and at most there was no intention to
deceive; if the Appellant continued to be busy and did not face his
responsibility, the risk that the tax representative made mistake due to
late providing of information would persist.
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5. I the appellant gave untrue information due to ordinary negligence, the
additional assessment could be fixed at $5,000 or below, or an amount
equivalent to 25% of the tax not assessed due to the mistake. But if the
appellant made the application knowing that the claim was untrue, and
had no remorse and hoped to get through the scrutiny without being
noticed, the additional assessment could be increased to an amount
equivalent to 80% of the tax not assessed due to the untrue information.

6. In the present case, the amount of additional assessment was not
excessive: (a) the amount of tax not assessed due to the untrue
information amounted to 36.18% of the total amount of tax payable, and
the mistake was serious; (b) the amount of additional assessment fell
below $5,000; (c) claiming DPA in respect of deceased parent was
conduct involving serious and blatant breach of law, to which the
amount of additional assessment should show deterrence.

Appeal dismissed.
Cases referred to:

D8/96, IRBRD, vol 11, 400

D104/96, IRBRD, vol 12, 74

D26/08, (2008-09) IRBRD, vol 23, 547
D95/03, IRBRD, vol 18, 896

D47/05, (2005-06) IRBRD, vol 20, 625

Au King Man Gin of Alpha & Omega Limited, for the Appellant.
Tong Mei Fan and Liu Po Chu Monse, for the Commissioner of Inland Revenue.
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