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Case No. D1/20

Penalty tax — appeal out of time — reasonable excuse — whether additional tax excessive —
sections 82A and 82B of the Inland Revenue Ordinance (‘IRO’) [Decision in Chinese]

Panel: Lo Pui Yin (chairman), Hui Lap Tak and Wu Pui Ching Teresa.

Dates of hearing: 4-5 September 2019.
Date of decision: 21 April 2020.

Mr B is a director of Company C. Mr B established Company A in 2011 and is
its sole shareholder and director. Mr B transferred the income earned under his name and
profit from Company C as operating income of Company A. Mr B received remuneration
from Company A as its director. Company A purchased Property F in 2012 and provided it
to Mr B as his residence. Mr B and his mother jointly owned property G, which was leased
in 2007/08 and 2008/09. Mr B wholly-owned H Property. G Property was a leased property
in 2007/08 and 2008/09. Company A and Mr B appointed three tax representatives between
2011 and 2018.

From 2011/2012 to 2015/2016, Mr J was the first tax representative and
submitted taxable profits of the said period to IRD. After IRD issued the 2011/12 to
2014/2015 Profits Tax Assessment form together with the 2015/2016 amended Profits Tax
Assessment, Company A raised no objections or lodged appeal, which became the final and
conclusive assessment under the Inland Revenue Ordinance. Mr B submitted tax returns
from 2007/2008 to 2015/2016 to IRD to state his rental income and salaries of the said
period. IRD issued different annual Property Tax and Salaries Tax Assessments to Mr B
based on the filed information.

During the review and investigation of the tax returns of Mr B and its affiliated
companies, the IRD invited Mr B to have a meeting. After the discussion, the IRD made
three settlement proposals to Company A and Mr B between the period of 21 July 2017 and
12 September 2017 to put the case into settlement, but they were rejected. Finally, on 21
September, 2017, IRD proposed to Company A and Mr B to settle the case for the fourth
time, and Company A and Mr B accepted and signed the settlement agreement on the same
date. IRD then issued the relevant Additional Profits Tax Assessment, Profits Tax
Assessment, and revised Property Tax Assessment, revised Salaries Tax Assessment,
Salaries Tax Assessment and Additional Salaries Tax Assessment to Company A and Mr B
on 27 November 2017, based on the settlement agreement.

Company A and Mr B and their second tax representatives did not raise
objections or lodge appeal in relation to the tax assessment to IRD within the prescribed
time limit. Mr B pointed out that his lack of professional tax knowledge and the
irresponsibility of the first tax representative caused Company A and Mr B to passively
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agree to the relevant settlement agreement. Company A and Mr B also pointed out in their
appeal that they did not agree with the additional tax amount of the relevant tax assessment.

Held:

1. The Board summed up the case into two legal arguments in accordance with
section 82B(2) of the Inland Revenue Ordinance: (1) not liable to additional
tax, and (2) the amount of additional tax, although not in excess of that for
which he is liable under section 82A, is excessive having regard to the
circumstances.

Not liable to additional tax

2. The Board considered that Company A and Mr B failed to prove that they
were not liable for the payment of additional taxes. There are three reasons:
(1) Mr B signed the settlement agreement on 21 September 2017 as a
director of Company A with the understanding and knowledge of the
consequences, (2) did not raise an objection or lodge an appeal within the
objection period, and section 70 of the Inland Revenue Ordinance stipulates
that the relevant tax assessment is final and conclusive, and (3) there is no
reasonable excuse to exempt the appellants from the legal liability for the
payment of additional tax.

3. The taxpayer’s statutory responsibility for providing the correct tax return
and the legal liability incurred due to the failure to provide the correct tax
return cannot be reduced or exempted because he has entrusted others to
help him perform his responsibilities (refer to cases D26/08, D46/01 and
D52/02).

4. The Board considers that the tax assessments of the Inland Revenue
Department have not been overestimated. Appellant Company A, after a
period of years’ discussion with the Inland Revenue Department, signed the
settlement agreement to conclude its objection to the tax assessment.
Company A cannot rely on the reason that the tax assessment is
overestimated at the stage of the tax appeal against assessment to additional
tax to claim that it has a reasonable justification for not being liable to pay
the additional tax.

5. Regarding Appellant Company A and Mr B’s objection to the Inland
Revenue Department’s classification of their case as a penalty policy group
(b) and that both cases should belong to group (c), the Board accepts the
respondent’s submissions and considers that although Appellant Company
A and Mr. B had no criminal intent, the violation of the Inland Revenue
Ordinance has persisted for a number of years. In the end, it necessitated
the Inland Revenue Department to review different accounting documents
during the tax review in assessing the tax.
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The general rule established in case D53/88 is that a starting point for
assessing penalties should be 100% of the tax undercharged in cases where:
(1) a taxpayer has totally failed to comply with its obligations but without
criminal intent; (2) the IRD has had to resort to an investigation or the
preparation of an assets betterment statement or has otherwise had difficulty
in assessing the tax; and (3) a taxpayer’s default has persisted for a number
of years.

The amount of additional tax, although not in excess of that for which he is liable

under section 82A, is excessive having regard to the circumstances

7.

In considering whether the amount of additional tax to be paid by the two
appellants is excessive under the relevant circumstances, the Board accepts
that the case has sufficient reasons to increase the penalty from the starting
point of 100% of the tax undercharged. The reasons include: (1) the extent
of the tax undercharged is substantial, (2) the relevant personnel should be
able to know or obtain relevant information and fill in the tax return
correctly so that IRD’s extensive investigation was avoidable, and (3) IRD
incurred actual financial loss as a result of the delay of paying tax by the
appellants. However, having considered the background of the case and Mr
B’s circumstances, the Board is of the view that the actual amount payable
should be adjusted.

Appeal allowed in part.

Cases referred to:

D26/08, (2008-09) IRBRD, vol 23, 547
D46/01, IRBRD, vol 16, 412

D52/02, IRBRD, vol 17, 790

D53/88, IRBRD, vol 4, 10

D9/05, (2005-06) IRBRD, vol 20, 272

Au King Man Gin, Tax Representative of Appellant, for the Appellant.
Pak Wai Man, Pan Hiu Yan and Yeung Ching Lam, for the Commissioner of Inland

Revenue.
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