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Case No. D10/18

Profits tax — incorrect return — never failed to submit a return nor pay tax — sections 51C,
70 and 82A of the Inland Revenue Ordinance [Decision in Chinese]

Panel: William M F Wong SC (chairman), Au Hiu Lam Helen and Chan Wan Po Paul.

Date of hearing: 30 April 2018.
Date of decision: 24 August 2018.

The taxpayer was an insurance agent. She stated that most of her commission
income was used to pay kickbacks to mainland agents and entertain clients. She did not
keep an income and expenditure ledger and could only provide some receipts for her
expenses deduction claims. The Assessor accepted that the taxpayer did pay kickbacks for
her commission income but was unable to ascertain the transfers made in the taxpayer’s
mainland bank account were commission kickbacks. With the assistance of and witnessed
by her husband, the taxpayer signed the settlement agreement drafted by the Assessor. The
tax undercharged was $6,861,811. The Commissioner assessed the taxpayer to additional
tax of $3,535,600 which was about 17% of the maximum penalty. The taxpayer alleged
that the investigation team of the Revenue had omissions and over charged her, failed to
negotiate with her to settle the tax issues in good time and called her saying that the
penalty could be reduced to approximately 1.7 million dollars. She never failed to submit
a return nor pay tax.

Held:

1. As the taxpayer did not keep an income and expenditure ledger, the
Assessor could only extrapolate the amount of deduction from materials
provided by the taxpayer and settle the case with her by agreement. The
assessment became final and conclusive by virtue of section 70 of the
IRO. The Board did not have any factual bases to overturn the bases of the
settlement and did not consider the amount of additional tax charged
excessive.

2. The Board agreed that the Revenue did not unduly delay the taxpayer’s
case. The Assessor did call the taxpayer to explore if she would suggest
summarily settling the case by paying a fine. The Board accepted that the
Assessor did stress that as a frontline officer he was only exploring
various possibilities for dealing the case with a fine, the final amount
could only be determined by the Commissioner.

3. Additional Tax Assessment was based on the taxpayer’s failure to provide
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reasonable excuses for submitting incorrect return on personal income and
had nothing to do with the taxpayer failing or being late in submitting the
return.

Appeal dismissed.
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Appellant in person.
Koo Wing Kin Kenny, Tsang Chiu Kei and Lau Tsz Ki Tommy, for the Commissioner of
Inland Revenue.
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It is the duty of each and every taxpayer in Hong Kong to
inform the Commissioner of their liability to tax and to file true and
correct tax returns.  The system of taxation in Hong Kong is simple
and effective only if taxpayers fulfil their obligations in accordance
with the IRO. The system of low taxation in Hong Kong is
dependent upon an honour system by taxpayers. ...’
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‘(i) a taxpayer has totally failed to comply with its obligations but
without criminal intent;

(ii) the IRD has had to resort to an investigation or the
preparation of an assets betterment statement or has otherwise
had difficulty in assessing the tax; and

(iii) a taxpayer’s default has persisted for a number of years.’
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‘The normal measure of a penalty is 100% of the tax undercharged,
assuming that there are no aggravating or mitigating factors.’
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‘The norm for cases where taxpayers have failed in their obligations
under the Inland Revenue Ordinance is a starting point of 100% of
the amount of tax involved.’
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‘46. This Board has in numerous cases referred to 100% of the tax
involved as the starting point for imposition of additional tax.
Such references are not intended to substitute the proper
approach which is to consider whether the amount of
additional tax is excessive by reference to the amount of tax
undercharged.

47. The cases decided by this Board are not at one as to the
circumstances whereby assessment at 100% is applicable.

48.  One of the earliest statement in relation to assessment at
100% of the tax involved is to be found in D53/88, IRBRD, vol
4, 10. The Board there pointed out that penalty at 100% of
the amount of tax undercharged is appropriate to those cases:

(a) where there has been no criminal intent and the
taxpayer has totally failed in his or its obligations under
the IRO; or

(b) where the Commissioner has had to resort to
investigations or the preparation of assets betterment
statements or has otherwise had difficulty in assessing
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the tax; or

(c) where the failure by the taxpayer to fulfill his or its
obligations under the IRO has persisted for a number of
years.’
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