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Case No. D7/24

Property tax — appeal out of time — extension of time — service address overseas — sections
66(1)(a) and 66(1A) of the Inland Revenue Ordinance (IRO) [Decision in Chinese]

Panel: Hau Pak Sun (chairman), Ching Yuet Wa Stephanie and Chong Wai Ming.

Date of hearing: 28 March 2024.
Date of decision: 19 August 2024.

The appellant (Ms A) challenged the property tax assessments issued by the
Hong Kong Inland Revenue Department (IRD) for the years 2015/16 to 2018/19 and
2020/21. She claimed the assessments were excessive and argued that she should be taxed
under personal assessment instead. On 27 April 2022, she submitted an objection to the IRD
and requested that all correspondence be sent to her new address in Province B, the Chinese
Mainland.

On 8 February 2023, the IRD issued a determination regarding her objection and
sent it via registered mail to the designated Mainland address. According to records from
Hongkong Post and China Post, the letter was successfully delivered on 11 March 2023.
However, the appellant did not submit her appeal within the statutory one-month period,
which expired on 11 April 2023. Instead, the Board of Review received her appeal notice
on 8 November 2023—nearly seven months late.

The appellant argued that she had not received the determination until she
personally visited the IRD office on 24 October 2023. She claimed that her residence in the
Mainland prevented her from receiving the mail and that she had made multiple phone
inquiries to the IRD between June and October 2023 without receiving a satisfactory
response. She asserted that her absence from Hong Kong was the reason for the delay and
requested an extension of the appeal period under section 66(1A) of the Inland Revenue
Ordinance.

The Board concluded that the determination was properly served to the
appellant’s last known address, as per her own instructions. Under section 58 of the
Ordinance, once a notice is sent to the taxpayer’s designated address, it is deemed served
regardless of actual receipt. The Board emphasized that the appellant had a responsibility to
ensure she could receive correspondence at her chosen address and that her absence from
Hong Kong did not automatically justify an extension.
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Held:

1. The central legal issue was whether the appellant’s notice of appeal was
submitted within the statutory time limit prescribed under section 66(1)(a)
of the Inland Revenue Ordinance (IRO), and if not, whether the Board
should exercise its discretion under section 66(1A) to extend the deadline.
The Board first confirmed that the IRD had properly served the
determination letter to the appellant’s last known address in the Mainland,
as per her own instructions. Under section 58(2) and 58(3) of the IRO, once
a notice is sent by registered mail to the taxpayer’s designated address, it is
deemed served the day after it would ordinarily be received—even if the
taxpayer does not actually receive it.

2. Based on postal records, the Board found that the determination was
successfully delivered on 11 March 2023, meaning the appeal deadline
expired on 11 April 2023. The appellant’s notice of appeal was received on
8 November 2023, well beyond the statutory limit. The Board emphasized
that the law requires strict compliance with the one-month deadline, and
even a delay of one day would render an appeal invalid unless an extension
is granted under section 66(1A).

3. To qualify for an extension, the appellant needed to prove she was ‘unable’
to file the appeal in time due to illness, absence from Hong Kong, or other
reasonable cause, see Chow Kwong Fai v Commissioner of Inland Revenue
and Excelter Investment L.td v Inland Revenue Board of Review. The Board
noted that the appellant had not provided any evidence of illness or other
compelling reasons, and her absence from Hong Kong did not prevent her
from eventually submitting the appeal-—demonstrating that she was
capable of doing so.

4. The Board opined that the appellant had chosen to use a Mainland address
for correspondence and bore the responsibility to ensure she could receive
mail there. The fact that she did not receive the determination until October
2023 was irrelevant under the legal framework, which focuses on the date
of delivery—not actual receipt. The Board also pointed out that the IRD
had made additional efforts to resend the documents and even emailed them
to the appellant, yet she still failed to act within the required timeframe.

5. The Board found that the appellant did not meet the strict criteria under
section 66(1A) for extending the appeal period. Her reasons were
insufficient and unsupported by evidence. As a result, the Board dismissed
the application for extension and rejected the appeal.

Appeal dismissed.
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‘27(2) ... Section 58(2) is the governing provision for giving notice by way
of postal service. Once it is invoked the Commissioner does not need to
show further that the notice had “actually” come to the knowledge of the
taxpayer. This is because, first, the very fact that a mode of service other
than personal service is permitted, is by itself an indication that service will
be completed when the requirements stipulated for service have been
fulfilled. Although s.58(2) does not use words that postal service “shall be
deemed to be service”, the wording in that section clearly carries that
meaning ... once the document was properly served under s.58(2), actual
notice was treated to have been given to the taxpayer. It is then up to the
taxpayer to ensure that the document which he had chosen to be sent to a
specified address would be brought to his attention.

27(3) ...s.58(3) merely provides the rebuttable presumption on the time that
the notice sent by post is deemed to have been served, namely, on the day
succeeding the date on which the notice would have been received in the
ordinary course by post. Even if the notice is not received by that presumed
time or at all, nonetheless it is deemed to have been served ...
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27(5) ... Under the statutory framework there is no requirement to serve on
all the known addresses of the taxpayer. The taxpayer s rights are further
protected because he has the right under s.51(8) to choose which address
he wishes the notices from the IRD to be sent to him...’
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‘Thus, by virtue of section 10B(2) of the Interpretation and General Clauses
Ordinance, the word “1 month after the transmission to him under section
64(4) of the Commissioner s written determination” in the English text are
presumed to mean the same as “i¥ 3 # & < 7. The question is whether
those words mean that the intended appellant has one month from the date
when the process of transmission begins (that is, when Commissioner
despatched his determination), or whether he has the one month period
after the process of transmission has been completed. In our view, the latter
meaning is more consonant with the legislative intention. We derive support
from the fact that the words used are “after transmission to him” and the
Chinese “s¥ 3 2 # < 57 ... We should observe that the end of the process
of transmission does not depend upon whether the determination has
physically reached the recipient. The process of transmission would
normally end when the determination reaches the address that it was sent
to.
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‘20.In my opinion, while a liberal interpretation must be given to the word
“prevented” used in s.66(1A), it should best be understood to bear the
meaning of the term “ X s " in the Chinese language version of the
subsection ... The term means “unable to”. The choice of this meaning
not only has the advantage of reconciling the versions in the two languages,
if any reconciliation is needed, but also provides a less stringent test than
the word “prevent”. On the other hand, “unable to” imposes a higher
threshold than a mere excuse and would appear to give proper effect to the
rigour of time limit imposed by a taxation statute ...
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‘45.... Any misunderstanding on the part of the appellant that he had to
prepare a statement of facts which took him beyond the one month limit
must be a unilateral mistake on his part. Such a mistake cannot be
properly described as a reasonable cause which prevented him from
lodging the notice of appeal within time...’
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‘46. If there is a reasonable cause and because of that reason an appellant
does not file the notice of appeal within time, then he has satisfied the
requirement of s.66(14)...
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‘... The grounds of the taxpayer s appeal, and its merits are not matters that
relate to the reasons for his being prevented from filing a timely notice, and
as such are not a relevant matter for consideration.’
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‘... The word “prevented”, as we see it, is opposed to a situation where an
appellant is able to give notice but has failed to do so. In our view, therefore,
neither laches nor ignorance of one s rights or of the steps to be taken is a
ground upon which an extension may be granted ...’
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‘Absence from Hong Kong does not confer an automatic right for extension
of time. It is for the Taxpayer to satisfy us that he was so prevented from
giving the requisite notice.’
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‘The majority of this Board think it is likewise true for a taxpayer who
knows that he will be out of Hong Kong for lengthy periods of time that he
should exercise due diligence to ensure that he would be notified of his
correspondence. The Appellant could have received the Determination in
proper time if he had made proper arrangements to do so. He bears the
burden of satisfying this Board that he was prevented from giving notice in
time by his absence from Hong Kong within the meaning of section 66(14)
of the IRO. By a majority of this Board, we are not so satisfied and we are
not prepared to grant him the extension he sought.” (% 6627 % 17£.)

‘[Sections 58(2) and 58(4)] have been properly complied with. The
Determination was duly delivered to Address A, the correspondence
address designated by the Appellant himself and his last known postal
address. Time began to run on 4 August 2011. Whether or when the
Appellant had actual knowledge of the Determination was irrelevant (see
Chan Chun Chuen v CIR CACV 113/2011). He was required to give notice
of appeal to the BOR within 1 month thereafter, namely on or before 5
September 2011° (% 6607 % 5E)
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