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Case No. D7/23

Profits tax — whether the claim or statement was supported or proved by contemporary
document and whether it was in accordance with the undisputed objective circumstances —
burden of proof to prove the appeal concerned tax assessment amount was excessive or
incorrect — commission was not derived from the taxable profits from the sale of the share
of the company — failed to provide document to prove the expenses incurred [Decision in
Chinese]

Panel: Anson Wong, SC (chairman), Mok Yuet Ngo and Ken To.

Date of hearing: 1 June 2023.
Date of decision: 14 July 2023.

Company B was a private limited company registered in Hong Kong. Company
B signed a preliminary sales and purchase agreement to purchase a property. Before the
completion of the property transaction, the Appellant purchased all the shares of the
Company B and became the sole shareholder and director of the Company B. Thereafter,
the Appellant entered into preliminary sales and purchase agreement to sell and transfer to
the purchaser all the shares of Company B and all the rights of the loans lent to Company B
by the Appellant.

The Assessor considered the Appellant’s sale of the shares of Company B was
investment activities in business nature. The profit received should be charged of profits
tax. The Appellant opposed the tax assessment. After considering the Appellant’s
opposition, the Deputy Commissioner reduced the taxable profits to $564,295. The
Appellant disputed that:- (1) whether or not the profits received by the Appellant from the
sale of the Company B’s shares should be subjected to profits tax; and (2) whether or not
the Appellant could receive further deduction from the expenses in the calculation of the
profits received from the sale of the shares of Company B.

Held:

1. In deciding whether or not to accept the claim or statement made by the
representative of the Appellant, the Board would have to consider whether
or not the said claim or statement were supported or proved by the
contemporary document and whether or not it was in accordance with the
undisputed objective circumstances at that time. The Board considered the
Appellant failed to discharge her burden of proof to prove that the
Commissioner’s tax assessment was wrong. On the contrary, after the
Board has considered all the objective circumstances and all the
undisputed contemporarily documents, a comparatively more reasonable
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inference was that the intention of the Appellant to purchase the property
through the purchase of the shares of Company B was a business nature
transaction.

The Board pointed out to the Appellant that the Appellant should provide
actual and valid receipt and document to prove the concerned expenses,
so as to satisfy to discharge his burden of proof to prove the concerned
taxable amount in appeal was excessive or incorrect. Since the
Commissioner agreed that the Appellant could deduct the legal expenses
and the agent commission paid in the sale of the shares, the Board would
only need to deal with the other disputed costs and expenses.

The Board considered that the other commission was not caused by the
taxable profits from the sale of Company B’s share. According to section
16(1) and 17(1) of the Inland Revenue Ordinance, it could not be
deducted. For the repair expenses for the exterior wall of the building, the
Appellant has not provided any document to prove that she had paid the
concerned exterior wall of the building repair expenses. The Board did not
accept the claim of the decoration expenses of the property. The Appellant
had not provided any document to prove that she had actually incurred
those expenses. Therefore the Board considered the Appellant could not
prove that she had actually incurred the claimed decoration expenses. In
relation to the interest expenses, save as bare assertion, the Appellant has
not provided any document to prove that she had actually incurred the
concerned interest expenses, and the concerned interest expenses was
incurred as a result of taxable profits from the sale of the share of
Company B. Since the burden of proof was on the Appellant, the Board
considered that the Appellant had provided insufficient evidence to prove
that she had incurred those interest expenses. Because of the above
mentioned reasons, the Board considered the Appellant has not discharge
her burden of proof to prove that the disputed cost and expenses could be
deducted from the profits from the sale of the share of Company B.

Appeal dismissed.
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D25/13, (2013-14) IRBRD, vol 28, 645

Appellant’s daughter appeared for the appellant.
Wong Hoi Ki, Ng Sui Ling and Cheng Nga Man, for the Commissioner of Inland Revenue.
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24, # Simmons (As Liquidator of Lionel Simmons Properties Ltd.) v Inland
Revenue Commissioners [1980] 1 WLR 1196 - % ¢ > Lord Wilberforce % -+ ,;Tg 480
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... Trading requires an intention to trade: normally the question to be
asked is whether this intention existed at the time of the acquisition of the
asset. Was it acquired with the intention of disposing of it at a profit, or
was it acquired as a permanent investment?  Often it is necessary to ask
further questions: a permanent investment may be sold in order to acquire
another investment thought to be more satisfactory, that does not involve
an operation of trade, whether the first investment is sold at a profit or at a
loss. Intentions may be changed. What was first an investment may be
put into the trading stock — and, I suppose, vice versa. ... What I think is
not possible is for an asset to be both trading stock and permanent
investment at the same time, nor to possess an indeterminate status —
neither trading stock nor permanent asset. It must be one or other.’

25. # Real Estate Investments (NT) Ltd v Commissioner of Inland Revenue
(2008) 11 HKCFAR 433- % ¥ » % & 2 [u2 F 2] 3‘;1 Ney - AP T
WEFAEFTAT A Kﬁ"ﬁ}fﬁg]/\%r RIERFHY R AL IR R 4T
(%4527 558):

‘55.  The question of whether property is trading stock or a capital asset
is always to be answered upon a holistic consideration of the
circumstances of each particular case ...’
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‘...The intention of the taxpayer, at the time of acquisition, and at the time

when he is holding the asset is undoubtedly of very great weight. And if
the intention is on the evidence, genuinely held, realistic and realisable, and
if all the circumstances show that at the time of the acquisition of the asset,
the taxpayer was investing in it, then I agree. But as it is a question of
fact, no single test can produce the answer. In particular, the stated
intention of the taxpayer cannot be decisive and the actual intention can
only be determined upon the whole of the evidence. Indeed, decisions
upon a person’s intention are commonplace in the law. It is probably the
most litigated issue of all. It is trite to say that intention can only be
judged by considering the whole of the surrounding circumstances,
including things said and things done. Things said at the time, before
and after, and things done at the time, before and after. Often it is
rightly said that actions speak louder than words...’

27. # Lee Yee Shing v Commissioner of Inland Revenue [2008] 3 HKLRD 51
S A Fma‘ﬁ N B EEE E a4 ,g,(trade)‘\« 14 (business) ¥ - | ¥ & %2 4%
fiﬁﬂl‘ﬂ*%ﬁ Tl FRF LD Y RGN EIEN AT e ApX FRR 2 AT
(%667 38'5»3’ %727 56E):

‘38.  The question whether something amounts to the carrying on of a
trade or business is a question of fact and degree to be answered by the
fact-finding body upon a consideration of all the circumstances...

56. No principle of law defines trade. Its application requires the
tribunal of fact to make a value judgment after examining all the
circumstances involved in the activities claimed to be a trade...’

28. Btk oo 2 i3 F McHughNPJi2 - 9 45 1 > Simmons— % “74p %
FARLDMLFAE AN o a E B R A S g FoRdawr o83 AT 4 R
e BF Tt o AR X HPR 2 40 ($727 S9F) ¢

‘59.  The intention to trade to which Lord Wilberforce referred is not
subjective but objective: Iswera v. Commissioner of Inland Revenue [1965]
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1 WLR 663 at p.668. 1t is inferred from all the circumstances of the case,
as Mortimer J pointed out in All Best Wishes Ltd v Commissioner of Inland
Revenue (1992) 3 HKTC 750 at p.771 ... However, in cases where the
taxpayer is claiming that a loss is an allowable deduction because he or
she had an intention to resell for profit or where the taxpayer has made a
profit but denies an intention to resell at the date of acquisition, the tribunal
of fact determines the intention issue objectively by examining all the
circumstances of the case. It examines the circumstances to see whether
the “badges of trade” are or are not present. In substance, it is “the
badges of trade” that are the criteria for determining what Lord
Wilberforce called “an operation of trade.”’

29. # Marson (Inspector of Taxes) v Morton and Others [1986] 1 WLR 1343 -
% ¥  SirNicolas Browne-Wilkinson V.-C. &e. 4 ¥ it 4§ % % 6% » P & - ~ - X
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X =zl :i-k’ff" Mo B2 AR F R I Flee o APX FLPR 2 40T (%1347
i HE D % 13487, B«E\).

‘... But as far as I can see there is only one point which as a matter of law
is clear, namely that a single, one-off transaction can be an adventure in
the nature of trade...

It is clear that the question whether or not there has been an adventure in
the nature of trade depends on all the facts and circumstances of each
particular case and depends on the interaction between the various factors
that are present in any given case...’

EEf i

30. (ARG ) 5 68(8) & e % T AEfI It 77 drhbnif irvBFii gt § 20 7 T irs
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31. # Commissioner of Inland Revenue v Crown Brilliance Limited [2016] 3
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‘In the present context, I accept the submission of Mr Leung, who
appeared for the Commissioner on this appeal, that a fact is not proved
by its assertion in argument. It is proved by evidence, oral or
documentary. The representations and oral submissions made by the tax
representative, without more, do not amount to evidence. This has been
the practice of the Board itself: see Board of Review Decisions Nos D7/08
at §64, D35/10 at §§12-13, D18/13 at §50 and D28/12 at §§16-17. Mr
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Leung accepted that the contemporaneous documents submitted by the tax
representative, at any rate those documents whose authenticity is not in
dispute, may be considered by the Board as admissible documentary
evidence. But the assertions and submissions that are not supported by
the undisputed contemporaneous documents stand on a different footing
and ought not, without more, to be treated as evidence.’
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