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Case No. D7/22

Profits tax—assessment — whether profits tax should be charged on the profits from the sale
of the property — burden of proof — whether or not it was trade at the time of purchase or
sale of the property — intention at the time of acquisition and holding of the property —
whether single and one-off transaction could be considered as adventure in the nature of
trade [Decision in Chinese]

Panel: Loh Lai Ping Phillis (chairman), Chan Kin Pun and Chung Koon Ying Louis.

Date of hearing: 26 January 2022.
Date of decision: 6 June 2022.

The appellant inherited a piece of land and has constructed a small house on the
said piece of land. The appellant later sold the said property. The Assessor assessed profits
tax from the profits received by the appellant from the construction and the sale of the said
property. The appellant objected the profits tax assessment and claimed that the profits
received from the sale of the said property should not be charged profits tax. The appellant’s
grounds of appeal are: (1) the appellant originally intended to construct the said property
for the use as the residence of the appellant and his wife after retirement; (2) The appellant
and his wife have moved into the said property right after construction and have lived in
there for 5 years; (3) Before the sale of the said property, the appellant still lived in the said
property and the said property was also the only property owned by the appellant; (4) The
appellant sold the said property in order to resolve the dispute with the Plaintiff and to cease
the proceeding of the said legal action with the Plaintiff; and (5) Inland Revenue has stated
differently on several documents about the amount of the assessable profits and the profits
tax. As a result, the determination of the tax assessment was also incorrect.

Held:

(1) The burden of disturbing the assessment, rests upon the taxpayer. The onus
of proving that the assessment appealed against is excessive or incorrect shall
be on the appellant (All Best Wishes Limited v Commissioner of Inland
Revenue (1992) 3 HKTC 750 and Real Estate Investments (NT) Ltd v
Commissioner of Inland Revenue (2008) 11 HKCFAR 433 followed).

(2) Trading requires an intention to trade. In order to determine whether or not
the taxpayer was trading at the time of purchase and sale of the asset, the key
question would be his intention existed at the time of the acquisition of the
asset. Was it acquired with the intention of disposing of it at a profit, or was
it acquired as a permanent investment? A permanent investment may be sold
in order to acquire another investment thought to be more satisfactory; that
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does not involve an operation of trade, whether the first investment is sold at
a profit or at a loss. It is not possible for an asset to be both trading stock and
permanent investment at the same time, nor for it to possess an indeterminate
status — neither trading stock nor permanent asset (Simmons (as liquidator of
Lionel Simmons Properties [.td) v Inland Revenue Commissioners [1980] 2
All ER 798 followed).

(3) The intention of the taxpayer, at the time of acquisition, and at the time when
he is holding the asset is very important. But as it is a question of fact, no
single test can produce the answer. In particular, the stated intention of the
taxpayer cannot be decisive. The claimed intention should be tested upon the
evidence on the objective facts and situation, in order to show the claimed
intention was true, realistic and practical. The intention can only be judged
by considering the whole of the evidence and circumstances, including
things said and things done. Things said at the time, before and after, and
things done at the time, before and after. Often it is rightly said that actions
speak louder than words (All Best Wishes Limited v Commissioner of Inland
Revenue (1992) 3 HKTC 750 followed).

(4) A single, one-off transaction can be an adventure in the nature of trade. The
question whether or not there has been an adventure in the nature of trade
depends on all the facts and circumstances of each particular case and
depends on the interaction between the various factors that are present in any
given case. The question of whether property is trading stock or a capital
asset is always to be answered upon a holistic consideration of the
circumstances of each particular case (Real Estate Investments (NT) Ltd v
Commissioner of Inland Revenue (2008) 11 HKCFAR 433; and Marson
(Inspector of Taxes) v Morton and related appeals [1986] 1 WLR 1343
followed).

(5) The Board refused to accept the appellant’s claim that the construction of the
said property was intended to be used as residence in Hong Kong after
retirement. The Board also refused to accept the appellant’s claim that after
construction of the said property, the appellant and his wife have lived in the
said property for 5 years.

(6) Even the appellant’s claim that the said property was the only property
owned by the appellant in Hong Kong was true, it was not decisive on
whether or not the construction and sale of the said property as adventure in
the nature of trade. A single, one off transaction can be adventure in the
nature of trade. It was more important to have a holistic consideration on
each case and circumstances on the acquisition of asset. In particular, the
intention at the time of acquisition of asset. According to section 2(1) and 14
of the Inland Revenue Ordinance, business included all investment adventure
and concern in the nature of trade and the profits received should be charged profits
tax (Marson (Inspector of Taxes) v Morton and related appeals [1986] 1 WLR
1343 followed).

2

Verified Copy Last reviewed date: June 2023



(2022-23) VOLUME 37 INLAND REVENUE BOARD OF REVIEW DECISIONS

(7) It was unreasonable and improbable for the appellant to claim to sell the said
property in order to resolve the disputes. The Board refused to accept. The
Board did not accept the appellant’s claim that the intention to reside in Hong
Kong after retirement and found that the construction and the sale of the said
property was investment adventure in the nature of business. The profits
received should be charged profits tax.

(8) Since the appellant has failed to pay the tax on or before the required date of
tax payment, according to the rules of the Inland Revenue Ordinance, the
Inland Revenue would initially add not more that 5% additional tax penalty
upon the outstanding non-payment amount of tax. If the tax still has not paid
within 6 months after the stipulated date for tax payment or the initial tax
penalty has not been paid, Inland Revenue would further add not more than
10% of the total outstanding tax amount as additional tax penalty. It was
correct for the Inland Revenue to list out the outstanding tax payment and
the total sum of the tax payment after adding the additional tax penalty on
those issued letters.

Appeal dismissed.
Cases referred to:

All Best Wishes Limited v Commissioner of Inland Revenue (1992) 3 HKTC 750

Real Estate Investments (NT) Ltd v Commissioner of Inland Revenue (2008) 11
HKCFAR 433

Simmons (as liquidator of Lionel Simmons Properties Ltd) v Inland Revenue
Commissioners [1980] 2 All ER 798

Marson (Inspector of Taxes) v Morton and related appeals [1986] 1 WLR 1343

Appellant in absentia.
Yun Rita and Chan Wai Lin, for the Commissioner of Inland Revenue.
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15. # All Best Wishes Limited v Commissioner of Inland Revenue (1992) 3
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‘It must be remembered that the burden of disturbing the assessment, rests
upon the taxpayer.” (% 7727.)

16. 7+ Real Estate Investments (NT) Ltd v Commissioner of Inland
Revenue (2008) 11 HKCFAR 433—- % ¢ » % & P & 7 $68(4) & TEP ¢
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‘... It is natural and appropriate to strive to decide on something more
satisfying than the onus of proof. And it should generally be possible to
do so. But tax appeals do begin on the basis that, as s. 68(4) of the Inland
Revenue Ordinance provides, “[t]he onus of proving that the assessment
appealed against is excessive or incorrect shall be on the appellant.” And
it is possible although rare for such an appeal to end — and be disposed of
—on that basis.” (%4457, % 32£)

‘As for the notion of a shifting onus, such a notion is seldom if ever helpful.
Certainly it cannot shift the onus of proof from where s. 68(4) of the Inland
Revenue Ordinance places it, namely on a taxpayer who appeals against an
assessment to show that it is excessive or incorrect.” (% 4467, % 35E)

2) F3F AP erE B

17. # Simmons (as liquidator of Lionel Simmons Properties Ltd) v Inland
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‘... Trading requires an intention to trade: normally the question to be asked
is whether this intention existed at the time of the acquisition of the asset.
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Was it acquired with the intention of disposing of it at a profit, or was it
acquired as a permanent investment?  Often it is necessary to ask further
questions: a permanent investment may be sold in order to acquire another
investment thought to be more satisfactory, that does not involve an
operation of trade, whether the first investment is sold at a profit or at a
loss ... What I think is not possible is for an asset to be both trading stock
and permanent investment at the same time, nor for it to possess an
indeterminate status — neither trading stock nor permanent asset. It must
be one or the other...” (%8007 % eX hf)

3) BEFZEEGFFRE B REZ
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‘... The intention of the taxpayer, at the time of acquisition, and at the time
when he is holding the asset is undoubtedly of very great weight. And if
the intention is on the evidence, genuinely held, realistic and realisable, and
if all the circumstances show that at the time of the acquisition of the asset,
the taxpayer was investing in it, then I agree.  But as it is a question of fact,
no single test can produce the answer. In particular, the stated intention
of the taxpayer cannot be decisive and the actual intention can only be
determined upon the whole of the evidence. Indeed, decisions upon a
person’s intention are commonplace in the law. It is probably the most
litigated issue of all. It is trite to say that intention can only be judged by
considering the whole of the surrounding circumstances, including things
said and things done. Things said at the time, before and after, and things
done at the time, before and after.  Often it is rightly said that actions speak
louder than words...” (%771 7))

4) 2 4 eropris

19. ## Marson (Inspector of Taxes) v Morton and related appeals [1986] 1 WLR
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‘... Like the commissioners I have been treated to an extensive survey of the
authorities. But as far as I can see there is only one point which as a
matter of law is clear, namely that a single, one-off transaction can be an
adventure in the nature of trade...” (% 13477, % HE)

‘It is clear that the question whether or not there has been an adventure in
the nature of trade depends on all the facts and circumstances of each
particular case and depends on the interaction between the various factors
that are present in any given case...” (% 13487 % BE)

20. 7= Real Estate Investments— % ¢ » % & fiedp 41 54 - 7040 00 E Jg 7
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‘The question of whether property is trading stock or a capital asset is
always to be answered upon a holistic consideration of the circumstances
of each particular case...” (%4527 % 55E)
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