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Case No. D6/22

Property tax — appeal out of time — deadline for filing an appeal — wording for approving
appeal out of time — ‘other reasonable cause’ under Inland Revenue Ordinance (Chapter
112) (‘IRO’) section 66(1A) — IRO sections 58(2), (3), 66, (1)(a), (1)(b), (1A) [Decision in
Chinese]

Panel: Chui Pak Ming Norman (chairman), Chong Wai Ming and Yeung Chung Chiu.

Date of hearing: 3 March 2022.
Date of decision: 27 May 2022.

The Appellant objected to her Property Tax Assessment for the years of
assessment 2015/16 to 2017/18 raised by the Department of Inland Revenue. Regarding the
Appellant’s objection, the Deputy Commissioner of Inland Revenue issued a written
determination on 29 June 2020 (hereinafter referred to as ‘the Determination’), ruling that
the Appellant’s objection was invalid. On 29 June 2020, the Inland Revenue Department
issued a letter dated 29 June 2020 (hereinafter referred to as ‘the Letter’) together with the
Determination to the correspondence address provided by the Appellant to the Inland
Revenue Department by registered mail. The Letter stated that the Appellant could appeal
to the Board of Review (Inland Revenue Ordinance) (the ‘Board’) against the determination
of the Deputy Commissioner of Inland Revenue under section 66 of the IRO. Her
representative signed to acknowledge receipt of the Determination and the Letter on 6 July
2020.

The Appellant’s notice of appeal dated 18 November 2021 and a copy of the
Determination were received by the clerk of the Board on 24 November 2021. The Appellant
also submitted to the clerk of the Board a power of attorney dated 20 September 2021,
signed by her to appoint Ms B (the appeal authorised representative), authorising Ms B to
handle Hong Kong taxation matters and all signatures. In her letter, the Appellant requested
the Board to consider extending the time for her to file the notice of appeal.

As the Appellant failed to file a notice of appeal and related relevant documents
within 1 month after the transmission of the written determination according to section
66(1)(a) of the IRO, and the relevant required documents with the Board within 1 month of
receipt of the decision under section 66(1)(a) of the IRO, the current hearing was limited to
the Appellant’s application for leave to file an overdue notice of appeal. The appeal
authorised representative’s major reason for requesting leave to file a notice of appeal out
of time was her personal negligence.
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Held:

1.

Section 66(1)(a) of the IRO stipulates that the deadline for filing an appeal
was 1 month after the transmission of the written determination of the
Commissioner of Inland Revenue had sent to the taxpayer. The wording of
section 66(1A) of the IRO regarding the approval of appeal out of time is
very clear and restrictive. If an ordinance stipulates a time limit, the
taxpayer must abide by it. The length of the delay is not a reasonable cause
for the Board to exercise its discretion to extend the time limit for appeal
(D11/89, IRBRD, vol 4, 230; D3/91, IRBRD, vol 5, 537; D2/04, IRBRD,
vol 19, 76 followed).

The term “unable to’ is distinguished from ‘cannot do’, i.e., a taxpayer, who
fails to file a notice of appeal when it is possible to give a notice of appeal,
cannot be regarded as ‘unable to’. Negligence, delay or ignorance of a
taxpayer in exercising his or her right to appeal is not a valid cause for an
extension of time to be granted (D9/79, IRBRD, vol 1, 354; Chow Kwong
Fai v Commissioner of Inland Revenue [2005] 4 HKLRD 687 followed).

An extension of the appeal period does not necessarily be granted for an
absence from Hong Kong. The taxpayer’s tight schedule and default of the
taxpayer’s authorised representative are not reasons for delaying an appeal.
(D19/01, IRBRD, vol 16, 1834; D20/06, (2006-07) IRBRD, vol 21, 442;
D51/11, (2012-13) IRBRD, vol 27, 76 followed).

Neither the Appellant's absence from Hong Kong nor the mini-stroke she
suffered was a reasonable ground for her ‘unable to’ give notice of appeal
within the statutory period prescribed in section 66(1)(a) of the IRO.
Immediately after receiving the Determination and the Letter, the Appellant
orally appointed an appeal authorised representative as her attorney to
handle the tax appeal. She has indeed appointed an appeal authorised
representative to file the notice of appeal and the required documents within
the prescribed 1 month period. Therefore, the Appellant can only rely on
‘other reasonable cause’ stipulated in section 66(1A) of the IRO to apply
for an extension of the appeal period.

The Board believed that the Respondent had not given the Appellant any
expectation that the Respondent would come to a consensus or agreement
with the Appellant. Unilateral misunderstanding or mistake is not a
reasonable ground for the Board to exercise its discretion to grant an
adjournment of appeal (Chow Kwong Fai v_Commissioner of Inland
Revenue [2005] 4 HKLRD 687 followed).

The Board did not accept that the failure to lodge the notice of appeal within
the statutory time limit due to the appeal authorised representative’s tight
schedule during the relevant time period, or her unilateral miscalculation or
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guesswork, was a reasonable ground for the Board to exercise its discretion
to entertain an appeal out of time.

7. The Board found that the appeal authorised representative or the Appellant
was late in filing the notice of appeal and the required documents. It was
just that the appeal authorised representative or the Appellant disregarded
the stipulation of the notice period for appeal. The Board considered that
the Appellant’s own negligence or ignorance did not constitute a reasonable
cause for the Board to exercise its discretion to grant an extension of time
for appeal. The Board therefore held that the Appellant's notice of appeal
was overdue and invalid, and refused to exercise its discretion to extend the
time limit for appeal.

Appeal dismissed.
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Appellant’s sister appeared for the Appellant.
Wong Hoi Ling and Cheng Po Fung, for the Commissioner of Inland Revenue.
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