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Case No. D21/22

Profits Tax — appellant purchasing and selling properties — whether the transactions were of
business nature or as family residence or permanent investment — whether expenses for
purchasing properties deductible — whether personal/married person and children allowance
deductible —sections 16(1), 17(1)(a), 68(4) and 70 of the Inland Revenue Ordinance (Chapter
112) (‘Ordinance’) [Decision in Chinese]

Panel: Loh Lai Ping Phillis (chairman), Ho Shuk Ying Sabrina and Lee Kwong Man.

Date of hearing: 9 August 2022.
Date of decision: 29 November 2022.

The appellant and her spouse (‘Mr A’) had three children. During the financial
years of 2007/08 and 2011/12, the appellant purchased and sold many properties. The
Assessor was of the view that the transactions were of business nature and assessable to
profits tax. The appellant objected to the assessment, stating that some of the properties were
purchased as family residence and should not be assessable to profits tax.

Upon considering all the evidence and information (eg electricity consumption,
mortgage interest and other expenses as well as provisional sale and purchase agreements
of some of the properties), the department issued a decision (‘Decision’) holding that the
transactions were all of business nature and the profits derived were assessable to profits
tax. The appellant lodged an appeal to the board (‘Board’), relying on the following
grounds: (1) five of the properties purchased (after changing from the original position that
all properties purchased) were for her family residence, and the profits derived from sale
should not be assessable to profits tax; (2) the department wrongfully failed to deduct
commission for estate agents, penal interest imposed by banks, fire insurance, renovation
costs and legal costs; (3) it was wrong for the department imposed an unfavourable
assessment against the appellant if it was because the appellant had objected to its previous
assessment against her sister; (4) the department refused to accept her request to pay the tax
by instalments despite her difficult financial situation; (5) the department had previously
collected $160,000 profits tax from her, and now requested another $730,000 of profits tax
from her again; (6) the income of Mr A during the financial years was insufficient to pay for
their family expenses. The department also did not allow deductions from her profits
personal/married person and children allowances.

Held:

Legal principles

1. The burden of disturbing the assessment rested upon the taxpayer. The
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‘onus of proving that the assessment appealed against is excessive or
incorrect’” under section 68(4) of the Ordinance could not be shifted (All
Best Wishes Limited v Commissioner of Inland Revenue (1992) 3 HKTC
750 and Real Estate Investments (NT) [Ltd v Commissioner of Inland
Revenue (2008) 11 HKCFAR 433 considered).

2. In considering the appeal, the primary factor was whether the appellant was
operating a business of purchasing and selling those properties during 5
years. In other words, whether the transactions were speculations of
business nature, or whether they were for family residence or as permanent
investment. In deciding whether the appellant was operating a business, the
key was whether her intention (at the time of acquisition of the properties)
was for disposing at profit or acquisition as permanent investment. A
permanent investment might be sold in order to acquire another investment
thought to be more satisfactory, and that did not involve an operation of
trade, whether the first investment was sold for profit or at a loss. What was
not possible was for an asset to be both trading stock and permanent
investment at the same time, nor for it to possess an indeterminate status —
neither trading stock nor permanent asset (Lionel Simmons Properties
Limited (in liquidation) and Others v Commissioners of Inland Revenue
[1980] 2 All ER798 considered).

3. The intention of the taxpayer at the time of acquisition and holding the asset
was a question of fact, and no single test could provide the answer. In
particular, the stated intention of the taxpayer could not be decisive and the
actual intention could only be judged by considering all the surrounding
circumstances, including things said and done, including things said and
done at the time, before and after (All Best Wishes Limited v Commissioner
of Inland Revenue (1992) 3 HKTC 750 considered).

4.  Whether a transaction amounted to a speculative activity of business nature
depended on all the facts and situations as well as the inter-reactions among
different factors. Matters generally regarded as badges of trade were: (1)
whether the transaction was one-off; (2) whether the transaction related to
the business operated by the taxpayer; (3) the nature of the subject; (4) mode
of the transaction; (5) source of finance; (6) whether the project was sold
‘as-is’ or after being processed; (7) whether the project was sold in one
batch; (8) intention at the time of acquisition; (9) whether the project
provided enjoyment or income to the taxpayer before sale. An individual or
one-off transaction could also amount to speculative activity of business
nature. The list was not exhaustive, and none of the factors was decisive
(Marson (H.M. Inspector of Taxes) v Morton and related appeals [1986] 1
WLR 1343 and Real Estate Investments (NT) [.td v Commissioner of
Inland Revenue (2008) 11 HKCFAR 433 considered).

Whether speculative activity
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5. The period during which the appellant held the properties was short, which
was a powerful and obvious indicator that they belonged to speculative
activity of business nature. Evidence showed that the appellant and Mr A
were unable to repay mortgage loan during the relevant tax years. The
appellant’s allegation that she and her family had resided in five of the
properties was totally illogical and unbelievable. In fact, the appellant did
not provide evidence to show that she and her family did reside in those
properties. Even if the appellant had resided in those properties for short
intervals, the intention of acquiring those properties was for profit-making
as if the properties were commodities, and not as long-term residence of her
and her family. Further, the appellant’s transactions were frequent; the
mode of transactions revealed persistent and repetitive trade operation; the
source of fund in acquiring and holding those properties came from loans,
and neither she nor Mr A had the financial means to repay mortgage loans
or hold the properties on a long-term basis (D52/03, IRBRD, vol 18, 577
considered).

Whether expenses deductible

6. In deciding whether certain part of an expense was deductible, an objective
measure must be used, and section 16(1) of the Ordinance authorized the
Commissioner to ascertain the amount incurred during the period in the
production of profits in respect of which the taxpayer was chargeable to tax
(So Kai Tong v Commissioners of Inland Revenue [2004] 2 HKLRD 416
considered).

7. Inassessing the profits tax of the relevant financial years, the Commissioner
had deducted the general expenses incurred in the transactions, including
legal costs, stamp duties, estate agents’ commissions, renovation costs and
interest expenses. For the bank penal interests, rents and repair costs of
certain properties, the appellant did not provide any documents to show that
she had inflicted (or inflicted through profits generated from sale of those
properties) the said expenses. For rental of certain properties, the Board did
not believe the appellant’s allegation that she rented the properties back
from the purchasers for a period of 6 months soon after she sold them to the
purchasers. In any event, the expenses were her family’s or her personal
expenses. For estate agents’ commissions, removal costs of unauthorized
building structure at the roof and renovation costs, the appellant did not
institute claim for those expenses. The appellant also did not provide any
payment record, documents or detailed information for those expenses. In
the premises, the appellant’s claimed expenses were not deductible.

Personal/Married person and children allowances

8. No personal/married person allowance was deductible from the profits
derived by the appellant from the properties’ transactions. The allowance
could only be claimed by electing personal assessment, but the appellant

3

Verified Copy Last reviewed date: March 2024



(2022-23) VOLUME 37 INLAND REVENUE BOARD OF REVIEW DECISIONS

did not join Mr A to apply for personal assessment. The relevant point did
not constitute any ground(s) of appeal.

Appeal dismissed.
Cases referred to:
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of Inland Revenue [1980] 2 All ER798

All Best Wishes Limited v Commissioner of Inland Revenue (1992) 3 HKTC 750

Marson (H.M. Inspector of Taxes) v Morton and related appeals [1986] 1 WLR
1343

Real Estate Investments (NT) Ltd v Commissioner of Inland Revenue (2008) 11
HKCFAR 433

So Kai Tong v Commissioners of Inland Revenue [2004] 2 HKLRD 416

D52/03, IRBRD, vol 18, 577

Appellant in person.
Yun Rita and Chan Wai Lin, for the Commissioner of Inland Revenue.
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CLAREER Z A AR 0 F X R L
SR o
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26 BYEAY o F R AP T AT SER T A
S A FN(FHF L UIW 21T 17) £ F 2% F -4 F TR E
TLFFAFATREAE ] OEAFE S, IS ol it > T F 03 &R
E A e B it 0 X B R AT e

27. # Lionel Simmons Properties Limited (in liquidation) and
Others v Commissioners of Inland Revenue [1980] 2 All ER798- % ¢ >
Lord Wilberforce® i+ 2% 2 & A3 2 F 2 R L % o 2T pmA T L
FAMATEZT -4 L LI FTAMDE T FRA DL
rﬂ{%%’?‘? FE AL RARFT P2 MRAT AT - {EED
HFEADEM G AARALFAD - AL HFA LD L RA PR TN L
FHUEIA 4 AWz d genicive - STFF A7 E PP LFIF P2
FTAFFA 73T R B3 2T HRI  TREREFLET AT AT o

3

Trading requires an intention to trade: normally the
question to be asked is whether this intention existed at the
time of the acquisition of the asset.  Was it acquired with the
intention of disposing of it at a profit, or was it acquired as a
permanent investment? Often it is necessary to ask further
questions: a permanent investment may be sold in order to
acquire another investment thought to be more satisfactory;
that does not involve an operation of trade, whether the first
investment is sold at a profit or at a loss ... What I think is not
possible is for an asset to be both trading stock and permanent
investment at the same time, nor for it to possess an
indeterminate status — neither trading stock nor permanent
asset. It must be one or the other ...” ( % 8007 % e¢X hf )

REAT RS FRE ERAEPER L

28. 7+ All Best Wishes Limited v Commissioner of Inland Revenue
(1992) 3 HKTC 750- % ¢ » 7 X a7 F Jfﬁ EHE N B < A SR & p%r B
ML EFEL LA EE A - X T FR DAL R E - PET R R
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RoRa o PRANMFHRAOLHI AT XA FRMLETELE
e R PIRIE 0 A B SRR ’L%ﬂi"%?f?i@” 3 -
LAV LI e o BB R F] o )j‘uiﬁ)“f’i%f?‘ ZRAE S T A I
B~ 2% 2 20 29l id el 2 sl ehE 0 AT LT PR

X R Y T
‘... The intention of the taxpayer, at the time of acquisition,
and at the time when he is holding the asset is undoubtedly of
very great weight. And if the intention is on the evidence,
genuinely held, realistic and realisable, and if all the
circumstances show that at the time of the acquisition of the
asset, the taxpayer was investing in it, then I agree. But as
it is a question of fact, no single test can produce the answer.
In particular, the stated intention of the taxpayer cannot be
decisive and the actual intention can only be determined upon
the whole of the evidence. Indeed, decisions upon a person’s
intention are commonplace in the law. Itis probably the most
litigated issue of all. It is trite to say that intention can only
be judged by considering the whole of the surrounding
circumstances, including things said and things done. Things
said at the time, before and after, and things done at the time,
before and after. Often it is rightly said that actions speak
louder than words...” ( % 7717 )

29 FP G Ep N ETARLAGT 2T AR OL T A 2R F] A A
Iqu'r+ m T\E!L;{;’zyu'tim o
30. BT A A R AT A ML T AL R A 2

PR A DL FA - S F LR AR SR o

31. 3}1‘\%‘5’3}\”'% f”mlxl,g_,':‘]ﬂﬂsb (Rt
BRIl > B8 a9t 3 XCEHE DR R L FARE RAE R

Bk L prfed 0 LR g

32. —I*ﬁ‘?%?ﬁkpv}{‘fiff?&ffj\‘ﬁ?f:’7‘7»7,?5‘2—:34)3
ARG AT AR AT AF S o

Ea ek s

33. # Marson (H.M. Inspector of Taxes) v Morton and related

appeals [1986] 1 WLR 1343- % *¢ » & # % i3 § % % ] % » Sir Nicolas
Browne-Wilkinson VC'= % 7 T 3| J P :
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(@ 7R AT R- K
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Rk X R AFE R A L 4R 4vis © (13487 D-H
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34. # Real Estate Investments (NT) Ltd v Commissioner of Inland

Revenue (2008) 11 HKCFAR 433- % ¢ » % & i jedy 0 &4 5 - 54 0
Ll FUFFIAFrAFrp LFEA13 ) Fmimivr oy
e

‘The question of whether property is trading stock or a capital
asset is always to be answered upon a holistic consideration of
the circumstances of each particular case...” ( % 4527 % 55§ )

35. - AR AL 4 F 0 gndese ((badges of trade) e E I i 3 B Qfﬁ 51
RIS L A A S ?J‘”ﬁf‘*kr AT S RZIFAE - D2
G E ¥ g4 W - P R AR F R3S 4 kR E R
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36. % So Kai Tong v CIR [2004] 2 HKLRD 416- % ¢ > % jfc £ 4
e e L
{’KT}}—EL@?&,&E;}V%M  E_F R AL o om R % % 16(1) % mR AL A
KT X ALY 3 5O R A RIS R BB N
B~ 4T

‘...The two English cases of Copeman v William Food &
Sons ... and Earlspring Properties Ltd v Guest ... held that
where the Revenue had concluded that the expense was not
wholly and exclusively incurred for the purpose of the
taxpayer’s business, it was for the Revenue to determine as a
fact how much, if any, of the expense could be treated as so
incurred...’

37. # All Best Wishes Limited - % ¢ » 3 % 3

i d E AT R A o

&
PN

ERAE I S RS

SRS Y R

‘It must be remembered that the burden of disturbing the
assessment, rests upon the taxpayer.’

38. # Real Estate Investments (NT) Ltd - %7 » & &k & % =2
FACHE AR E T2 7 A7 $68(A) A TILP 1 iR af dm i 5 & A
LN BSER E o Ad FOFA KR o) P AT RiEf B AV HH G

o H R Ao
‘ It is natural and appropriate to strive to decide on
something more satisfying than the onus of proof. And it
should generally be possible to do so. But tax appeals do
begin on the basis that, as s. 68(4) of the Inland Revenue
Ordinance provides, ‘[t]he onus of proving that the assessment
appealed against is excessive or incorrect shall be on the

appellant.” And it is possible although rare for such an
appeal to end — and be disposed of — on that basis.” ( % 4457
% 32F)

‘As for the notion of a shifting onus, such a notion is seldom
if ever helpful. Certainly it cannot shift the onus of proof
from where s.a68(4) of the Inland Revenue Ordinance places
it, namely on a taxpayer who appeals against an assessment to
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show that it is excessive or incorrect.” ( % 4467 % 35§ )
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