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Case No. D14/21

Profits tax — deductions — whether Appellant incurred the alleged expenditure — whether
appellant can prove that the expenditure was incurred in the production of profits — sections
16, 17, 68(4), 68(9) of the Inland Revenue Ordinance (‘the Ordinance’) [Decision in
Chinese]

Panel: Wu Pui Ching Teresa (chairman), Lee Ian Philip and Ken To.

Date of hearing: 18 June 2021.
Date of decision: 28 January 2022.

The Appellant company was a property agent in Hong Kong. In reporting for
Profits Tax Assessment for the 2019/20 year of assessment, the Appellant reported a
deduction of $1,880,000 (‘the Sum’). It was alleged that the Sum was paid to an
intermediary (‘Mr E’) as his commission for introducing clients and their associates.
Responding to the queries made by the Assessor, the Appellant said it only had an oral
agreement with Mr E for referring potential clients from the Mainland. The Sum was paid
as consultancy commission to Mr E, and did not correspond to his reference of any specific
clients. It was further alleged that the Sum was paid to Mr E in the Mainland around May
2019. The Assessor refused to recognise the Sum as deductions, and raised Profits Tax
Assessment accordingly.

The Appellant appealed against the above assessment. Before the Board, the
Appellant claimed that, according to the oral agreement it had with Mr E, if the friends of a
client referred by Mr E purchased or rented any property through the Appellant, Mr E would
be entitled to 45% of the commission it received. It was further claimed that the Appellant
received commission between August 2018 and May 2019 on 3 property transactions, in
which the buyers were the friends of a client referred by Mr E.  Therefore, the Appellant
needed to pay 45% of the commission received, which was subsequently agreed to be the
Sum.

Mr E died in 2020, before the Appellant sought to appeal against the assessment.
He thus did not give evidence before the Board. Records showed that the Appellant’s
witness was only absent from Hong Kong in May 2009 days before the Appellant received
the commissions from the last of the 3 property transactions, and before the date of the
cheques allegedly used to pay Mr E. There was also no evidence to show that the buyers
were indeed the friends of the client referred by Mr E.
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Held:

1. The Board would not draw adverse inference against the Appellant for the
failure to call the intermediary to give evidence (Li Sau Keung v Maxcredit
Engineering Ltd & Another, CACV 16/2003 (unrep., 25-11-2003); Pacific
Electric Wire & Cable Company Limited v Texan Management Limited &
Others, CACV 90, 91, 93-96/2012 (unrep., 17/9/2013) considered).
Nevertheless, the Appellant could not prove that it did pay the intermediary
his commission as alleged when the evidence is objective considered (So
Kai Tong v_Commissioner of Inland Revenue [2004] 2 HKLRD 416;
D94/99, IRBRD, vol 14, 603 followed). The claims made before the
Board about the existence and the terms of the oral agreement with the
intermediary were not made in response to the queries made by the
Assessor.  Hence, these claims were incredible (Goldbay Fortis v Asia
Allied Infrastructure Holdings Ltd & Another [2021] HKCFI 1684
considered).

2. The Appellant also could not prove that the commission, if indeed paid, was
incurred in the production of profits. There was insufficient evidence to
show that the commission was paid to the intermediary as a result of the 3
property transactions relied on by the Appellant before the Board.

3. Asaresult, the Appellant failed in its appeal because it failed to prove its
contention before the Board (Real Estate Investments (NT) Ltd v
Commissioner of Inland Revenue (2008) 11 HKCFAR 433 considered).
The Board exercised the power under section 68(9) of the Ordinance to
impose costs of $10,000.

Appeal dismissed and costs order in the amount of $10,000 imposed.
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Appellant’s Position C appeared for the Appellant.
Chan Wun Fai, Yu Wai Lim and Ching Wa Kong, for the Commissioner of Inland Revenue.
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‘47. Suppose a tax assessment is made on the footing that the position is
X and the taxpayer appeals against the assessment by contending that
the position is Y. The taxpayer will have to prove his contention. So
his appeal to the Board of Review would fail if the Board positively
determines that, contrary to his contention, the position is X. And it
would likewise fail if the Board merely determines that he has not
proved his contention that the position is Y. Either way, no appeal
by the taxpayer against the Board’s decision could succeed on the
‘true_and only reasonable conclusion’ basis unless the court is of
the view that the true and only reasonable conclusion is that the
position is Y (7 i 7 7).
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15. Chu J= So Kai Tong v Commissioner of Inland Revenue [2004] 2 HKLRD
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‘27. The appellant argues that there is under the IRO no concept of a
computation of expenses. He says that s. 16(1) is a “qualifying
section” that sets out the allowable tax deductions. Section 17(1), on
the other hand, is a “disallowing section” that sets out the expenses
that cannot be allowed, even though they are qualified under s. 16.
The appellant contends that where an expense is qualified as a
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deduction under s. 16(1), so long as it is not disallowed by s. 17(1),
then it should be allowed in whole, and there is no room for
apportionment. In other words, the appellant suggests that s. 16(1)
has to be read subject to s. 17(1).

| am unable to accept this submission. Firstly, there is nothing in the
two sections to suggest, let alone permit, such a construction. It is
unsupported by any authority. Neither do the judgments of the Privy
Council in CIR v Mutual Investment Co Ltd [1967] 1 AC 587 and Lo
& Lo v CIR (1986) 2 HKTC 34 support such construction. Secondly,
the appellant is effectively saying that once an expense of the kind
recognized under s. 16(1), but not disallowed under s. 17(1), had
been effected, then irrespective of the amount involved or the reason
for it, the Revenue cannot question its genuineness or the amount
of the expense. This plainly defies logic and defeats the role of the
Revenue in determining the amount of chargeable profits.

It is correct for the appellant to say that the words “wholly and
exclusively” had been removed from s. 16(1). In_its place, however,
the words “to the extent to which” the outgoings and expenses had
been enacted. In Lo & Lo v CIR (1986) 2 HKTC 34, Lord Brightman
(at p. 71) pointed out that:

“Sections 16 and 17 provide exhaustively for deductions in the sense
that permitted deductions are confined to outgoings and expenses
incurred in the production of profits in respect of which tax is
chargeable; that such permitted deductions expressly include those
specified in (a) to (h) of s. 16(1), and expressly exclude those in s.
17.” (Emphasis added).

Therefore, notwithstanding the deletion of the words “wholly and
exclusively”, it remains necessary to_identify what part of the
outgoings and expenses are incurred for the production of
chargeable profits. As noted above, once the Commissioner, on the
material before her, comes to the view that only part of the outgoing
or expense under examination is incurred for the production of
chargeable profits, she is under a duty to ascertain the extent to which
such outgoing and expense is so incurred...

As noted above, an objective approach is called for in determining
what part of the outgoing or expense is deductible. This involves
looking at all the circumstances, including commercial
considerations: Lo & Lo v CIR (1986) 2 HKTC 34 atp. 71...(£ i i#

L).’
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16. 1o f & D94/99E | o g /7* F gt deT
‘24. Mr. B said that it was solely a matter for the Taxpayer and Company

25.

D as to what the fair and reasonable service would be. We accept the
Revenue’s submission that the matter had to be assessed objectively.
That is not to say that we are lifting the corporate veil. Nor are we
saying that the Taxpayer is not free to decide its own affairs. The
Taxpayer is free to give away part of its income as it so wishes to a
related company or to a relative or indeed to any third party. The
guestion here is whether that payment is a deductible expense in law
when _computing the chargeable profits. This_question_must be
answered objectively. The agreement between the Taxpayer and
Company D does not preclude us from examining whether the
payment is or is not a deductible expense incurred in the production
of profits.

Such expense must have been bona fide incurred in the production
of profits. We must look at all surrounding circumstances. For
example, the relation between the payer and the payee is a relevant
circumstance. So is the purpose or the reason of the payment. The
basis and the breakdown of the amount are also important. The lack
of a rational basis may lead us to the conclusion that the amount is
wholly arbitrary, lacking in commercial reality, and thus not bona
fide incurred (## 7 7 78).”

17. Chung J= Commissioner of Inland Revenue v Chu Fung Chee [2006] 2
HKLRD 718j¢ 4] % 164 - # ¢ > Chung J %4531 % &] 5 v 4 %546 > 544 “for the
purposes of the trade’ % “in the production of profits’ e, & 4p &

‘19.

In Strong & Co of Romsey Ltd v Woodifield (Surveyor of Taxes)
[1906] AC 448, the House of Lords dealt with an appeal which
concerned the Third Rule, Sch. D, Income Tax Act 1842, which
contained the phrase ‘‘for the purposes of the trade”. The taxpayer in
Strong &”" Co v Woodifield (Surveyor of Taxes) claimed that damages
and costs were deductible. The Court said:

“In my opinion, however, it does not follow that if a loss is in any
sense connected with the trade, it must always be allowed as a
deduction, for it may be only remotely connected with the trade, ...I
think only such losses can be deducted as are connected with in the
sense that they are really incidental to the trade itself. They cannot be
deducted if they are mainly incidental to some other vocation or fall
on the trader in some character other than that of trader. The nature
of the trade is to be considered...”
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“I think that the payment of these damages was not money expended
‘for the purpose of the trade’. These words are used in other rules,
and appear to me to mean for the purpose of enabling a person to
carry on and earn profits in the trade, etc. I think the disbursements
permitted are such as are made for that purpose. It is not enough
that the disbursement is made in the course of, or arises out of, or
is connected with, the trade, or is made out of the profits of the trade.
It must be made for the purpose of earning the profits...”

Thus, the degree of connection between the expenses and the profit-
earning process of the trade, profession or business is
important...and must satisfy the tests of being “really incidental to
the trade itself” or having been incurred “for the purpose of earning

the profits”.

Although the wordings in the English tax statutes were different from
that in our s. 16(1), the Privy Council said in Commissioner of Inland
Revenue v Cosmotron Manufacturing Co Ltd [1997] HKLRD 1161
(on appeal from Hong Kong):

“...[Liu JA] regarded the words ‘in the production of profits’ as
having a much narrower ambit than the words ‘for the purposes of

the trade’ which appear in the Income and Corporation Taxes Act
1988.

The difference in language is undeniable, but the phrase used in the
United Kingdom legislation has generally been interpreted by the
courts in_a manner, consistent with that of the Inland Revenue
Ordinance. Thus in [Woodifield], Lord Davey said: [the above
passage was quoted] (p. 1167).”

In short, therefore, the two phrases were considered to have the
same meaning.

In Commissioner of Inland Revenue v Tai Hing Cotton Mill
(Development) Ltd [2006] 2 HKLRD 325, the test adopted for
determining this point was expressed as:

It is _the nature of the payment that matters. “It is necessary
to...attend to the true nature of the expenditure, and to ask oneself
the question,...is it expenditure laid out as part of the process of
profit earning?” (para 94).

| consider the court in Commissioner of Inland Revenue v Tai Hing
Cotton_Mill (Development) Ltd to be stating the same tests
propounded in Strong & Co of Romsey Ltd v Woodifield (Surveyor
of Taxes) [1906] AC 448 in a different way. (## i & ¢)’
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18. 4% % 16 £ > Recorder Edward Chan SC~ Lo Tim Fat v Commissioner
of Inland Revenue [2006] 2 HKLRD 689253 @ #% 7] :

‘16. It is clear that the deduction could only be made in respect of
expenses _incurred during the basis period for the vyear of
assessment. Hence it may be the case that in order to produce any
particular profit in a particular year, the taxpayer would have to
incur expenses in the years before or after that year of assessment,
and vet the deduction permitted is restricted to those incurred
“during the basis period for that year of assessment”. Thus the
section envisages that there is a possibility that a certain profit for
one year of assessment may be the result of certain expenses incurred
in other assessment years. The corollary is that the fact that expenses
may have to be incurred in a number of years does not necessarily
mean that the profit resulted from such expenses must be treated as
profits for the years when the expenses are incurred. (5% i # 73)’

NP ARGEM L E F 45 & 2 /X% ¥ $1,880,000¢04K 7 (403 g ) £
1P poRRiliEn Rk

19. FER G % 16(1) £ > sk T A 7 ©2019/20: 5% & & ik ft i
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LOEA Jork s RHFLTAPIP AL T ERrL 8D L AR B2 24 P EqEa
F%%P.Jlfg—%;;jfruﬁ;ojxlw&iﬁlj;AJ y A L,—,;;ﬁ'[’ﬁmw/ f,:\\_"—"i,fﬁf\'liil?
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22. gehiam 3 HY - 2 x5 @3z pX A LIEEA - & ForeT L
Sau Keung v Maxcredit Engineering Ltd & Another, CACV 16/2003 (unrep., 25-11-2003)
#I:

‘28. But the plaintiff’s evidence was unequivocal: he maintained that he
had told So about the fall. Not only was it not put to the plaintiff that
he never told So about it, So, who was an employee of the 2"
defendant, was not called to give evidence. Mr_Chan SC rightly
submitted that this was a matter_that may properly be taken into
account. In Cavendish Funding Ltd v Henry Spencer & Sons Ltd
[1998] 6 EG 146 at 148-149, Aldous LJ cited the following passage
from the judgment of Newton and Norris JJ in O’Donnell v Reichard
[1975] VR 916 at 929:

“It is sufficient to say that in our opinion for the purposes of the
present case the law may be stated to be that where a person without
explanation fails to call as a witness a person who he might
reasonably be expected to call, if that person’s evidence would be
favourable to him, then, although the jury may not treat as evidence
what they may as a matter of speculation think that that person
would have said if he had been called as a witness, nevertheless it is
open to the jury to infer that that person’s evidence would not have
helped that party’s case; if the jury draw that inference then they
may _properly take it into account against the party in guestion for
two purposes, namely:

(@) in deciding whether to accept any particular evidence, which
has in fact been given, either for or against that party, and
which relates to a matter with respect to which the person not
called as a witness could have spoken...(## i # %)

23. ¥ — Forpern%k 2 Pacific Electric Wire & Cable Company Limited v
Texan Management Limited & Others, CACV 90, 91, 93-96/2012 (unrep., 17/9/2013) 7]

B ez ERL AT

‘106. The relevant principles are set out by Brooke LJ in Wisniewski v
Central Manchester Health Authority [1998] PIQR 324 at 340:

(1) In certain _circumstances a court may be entitled to draw
adverse inferences from the absence or silence of a witness
who might be expected to have material evidence to give on an
issue in an action.

(2) If a court is willing to draw such inferences, they may go to
strengthen the evidence adduced on that issue by the other
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party or to weaken the evidence, if any, adduced by the party
who might reasonably have been expected to call the witness.

(3) There must, however, have been some evidence, however weak,
adduced by the former on the matter in question before the
court is entitled to draw the desired inference: in other words,
there must be a case to answer on that issue.

(4) ___If'the reason for the witness’s absence or silence satisfies the
court, then no such adverse inference may be drawn. If, on
the other hand, there is some credible explanation given, even
if itis not wholly satisfactory, the potentially detrimental effect
of his/her absence or silence may be reduced or nullified. (£

T # )

24 AATAXFT LG BZELS (FEA - § OB L3R EL 4 T 2020& T
L b BALE 720208 RUELL chi A 2 6 AL - fIEBA L EL A o
WA EB* L FE PPk T P - % 5Aim S AT Te— A4 e
B4 L w2 gk v A @7 202020 A AL iRY iFp e Ak B LELA (FIEo § A&
A2P 2 RigEm2 BIFEE ) £V - 3§ ik} fIE#'“J_'r EOLP B L e
ViAo T o RAIFL| 42 ﬁ*’?fﬁ‘kﬁ}%’\p‘z\"“ 3}’;‘35 17"mm;fﬁ#’_£(ﬂ
t_pr:-»}; i‘?'%/—t\:' B4 LL:—E;}H;}*}“) 2 Fﬂ?iﬁ SAE s B R P apat AL ﬂ#\ % ZE
N2 R L R S U F o O (adverselnference)n ? &g ‘“ffg °

25. STk A Y ABA L iFL AL PrE- GVEA GVERE E T SR AL
7% f £ &% 7 Yeung J7 Goldbay Fortis Ltd v Asia Allied Infrastructure Holdings Ltd
& Another [2021] HKCF1 1684 # % ¢z R :

‘73. The approach for assessing credibility is not in dispute. | have been
cited a number of authorities, which include Hui Cheung Fai &
Another v Daiwa Development Ltd & Others, unrep., HCA
1734/2009, 8 April 2014, 8877-79 per DHCJ Eugene Fung SC and
Hua Tyan Development Ltd v Zurich Insurance Co Ltd [2012] 4
HKLRD 827 827 per Andrew Chung J, Hung Fung Enterprises
Holdings Ltd and Other v The Agricultural Bank of China, unrep.,
HCA 16459/1998, 4 October 2010, 847 per To J. 1 remind myself
when__considering _a_witness’ _credibility _the importance of
considering the inherent likelihood or unlikelihood of the witness’
evidence, the consistency of the witness’ evidence with undisputed
or_indisputable evidence, with contemporaneous conduct and
documents, and the internal consistency of the witness’ evidence. |
need to consider the totality of the evidence. | warn myself against
attaching undue weight on demeanour, though demeanour is
obviously relevant when considering credibility. I also bear in mind
Re H (Minors) [1996] AC 563, which Mr. Li has reminded me of, that
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the more serious the allegation sought to be proved is, the more
cogent the evidence relied upon to support it must be. (G 7~ # “#)’

F AR YRR E M g

26. AFiREZf £t S BALFHASP HEELS H A F i L
WORJIEZF e Lo AL P AL HH AL dBA LI £ N L HEL S
%2 F 4nir £ £1,880,000 7 73 19 A [+ 4 (inherent dlfflcultles) PP HAS P R P

mcli];]:gf,ssB—&_lm@E,L “ﬁﬁf”rﬂ—‘ﬁifﬁo g'r:)eu,g;ﬁ,_qz ‘30

,/["ijt‘l"sﬂ\l;- F ﬁltﬂ' |3
%ffi S S R RIS

217. ¥- o AP T FagaRd Rk R 0%
TRIRIE s RANPIFAAREZEEAST BEL A Fdoim ik
FEAD P LS (LFBY L) st bt 12 G T (e LA 7

TEELA /T8 (offer) ~ ¥ — 3 dofew 2 ~jaig P F # % | (counter-offer)
EFRz & Facmik T4 (acceptance) %) ﬁéwa fro L phatane % 7 2020
#£9730p > FAX P w EfS henhap (1T @45 1202097 30p v € )0 A
AP FEREENASPEELL THARG LR R Frdpha ) AN P T REME
AR ITH A ok B AN P R AT FirEd rt«H ER L e A S FRTAI SEE i A

\-:nk
q->l-§\-\

EAR ST LRI B AR T T AR S S LR T E P A
28. GEAX P AR KR X SR F i BN ETE G

Yu Man Fung Alice v Chiau Sing Chi Stephen [2020] HKCFI 2923 ;2 gk v L A%
FE® RZ2F b A LBV TG AR EALE R (il ) B E
vAR X R AT

‘17. The basic requirements for a contract are trite. Those requirements
are that: (1) the parties have reached an agreement, which (2) is
intended to be legally binding, (3) is supported by consideration,
and (4) is sufficiently certain and complete to be enforceable.

18. There is, of course, no legal requirement that a contract must be
concluded in writing, or be evidenced in some form of written
record. Itis in general possible and permissible in Hong Kong law to
make a contract without any formality, and to do so simply orally.

19. But it is obvious that the absence of a written record may make the
existence and terms of a contract harder to prove. Anyone with
business experience will understand the value of a written record.
Therefore, the absence of any written record may — depending on
the circumstances — tend to suggest that no contract was in fact,
concluded.

20. Hong Kong law applies an “objective” test in determining whether
an agreement has been made, what its terms are and whether it is
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22.

23.

24,

25.

29. ¥ =
a f f&JE FA2F

(PUBLISHED IN MARCH 2023)

intended to be legally binding. It is settled that for questions of
meaning in the law of contract, the “touchstone” is how the words
used, in their context, would be understood by a reasonable
person. For these purposes, the context includes all relevant matters
of background fact known to both parties. It may also be important to
recall that the relevant intentions are, in most cases, those at the time
of the alleged agreement/contract, and not any subsequent intention.

As to reaching an agreement, all law students know that an
agreement is reached when one party makes an offer which the
other _accepts. An_offer is a _person’s expression, by words or
conduct, of a willingness to be bound by specified terms if and as
soon_as there is_acceptance by the person to whom the offer is
made. It may, however, be necessary to look closely at the words
actually used, as in some circumstances they may be such that it is
unlikely that anyone could reasonably have thought that the words
were meant seriously.

Acceptance may also be by words (whether written or oral) or by
conduct. Likewise, it may be necessary to look closely at the words
actually used, as in some circumstances they may be such that it is
unlikely that anyone could reasonably have thought the words were
meant as a serious acceptance of the offer.

There is a separate and independent requirement of a contract that
there be certainty and completeness of terms. So even in cases where
the Court concludes that the parties have made an agreement which
is intended to be legally binding, the court may nevertheless also
conclude that the agreement is too uncertain or incomplete to be
enforceable. A typical example is because the agreement lacks an
essential term which the court cannot supply for the parties. But the
court will only hold that the contract, or some part of it, is void for
uncertainty if it is legally or practically impossible to give the
agreement, or that part of it, any sensible content.

Vagueness in what is said or omission of important terms may also be
a ground for concluding either that no agreement has been reached
at all or that, although an agreement has been reached, it is not

intended to be legally binding. (7 i~ # %)’

R 2020-'}10”285('4"fl'af,:‘r2020310928E1z’v’ﬂ_?_,ié]J)
T Nd [ELI AL “ /R AARELI]M &gl

J}E-:,?\;—-‘?A‘wl. ﬁ 43&#7'”?"; b'F'lA’}’%.\’;}"Mvi‘:?Lg""rf«I’iﬁ
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