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Case No. D1/25

Salaries Tax — Married person’s allowance — Child allowance — Sections 29(1) and 31(1)
of the Inland Revenue Ordinance (the ‘Ordinance’) — Marriage as a status under the
Ordinance — Appeal dismissed [Decision in Chinese]

Panel: Hau Pak Sun (chairman), Kong Carey Kar Ming and Lai Ka Man.

Date of hearing: 3 December 2024.
Date of decision: 14 April 2025.

The Appellant objected to the 2020/21 and 2022/23 Salaries Tax Assessment
made by the Inland Revenue Department on the basis that he should be entitled to married
person’s allowance and child allowance for his then intended wife Ms B and her child, Miss
C, from her previous marriage. The Assessor dismissed the Appellant’s objection on 22 July
2024. The Appellant then appealed the determination to the Board.

The Appellant contended that he and Ms B intended to marry in as early as 2020.
However, due to COVID-19 and Mainland China’s closing of the PRC-HK border, they
were separated and unable to partake in any recognised marriage procedure.
Notwithstanding, the Appellant maintained Ms B and Miss C throughout the 3 years of
COVID-19. At the same time, the Appellant contended that the government policy of
closing the border prevented him from exercising his right to marry and led to procedural
unfairness. In such circumstances, the Board should exercise its discretion to allow his
objection to the tax assessment.

Held:

1. Section 29(1) of the Ordinance provides that a married person’s allowance is
only granted to a person who is ‘at any time during the year of assessment,
married’. Section 2(1) of the Ordinance further provides that ‘marriage’
means ‘any marriage recognised by the law of Hong Kong, or any marriage,
whether or not so recognised, entered into outside Hong Kong according to
the law of the place where it was entered into and between persons having
the capacity to do so’.

2. The Appellant and Ms B married in Hong Kong on 16 June 2023. Prior to that,
however, they never entered into any marriage whether in Hong Kong or
anywhere outside Hong Kong according to the law of that place. As such, the
Appellant was not ‘married’ for the years of assessment of 2020/21 and
2022/23.
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3. Marriage is a status, and the grant of married person’s allowance depends on
the existence of the status. Even if the Appellant paid for the family’s
household expenses, if he was not ‘married’ during the year of assessment,
then he will not be entitled to married person’s allowance (Sit Kwok Keung v
CIR [2002] 3 HKLRD 286 and D67/05 (2005-06) 20 IRBRD 929).

4. As the Appellant and Ms B was not married during the years of assessment of
2020/21 and 2022/23, Ms B was hence not the ‘spouse’ of the Appellant in the
material time. Correspondingly, Miss C, as the daughter of Ms B from her
previous marriage, did not fall within the definition of ‘child” under Section
27(3) of the Ordinance at the material time. Hence, the Appellant is not entitled
to child allowance regarding Miss C.

5. The essence of the Ordinance lies in the uniform assessment of taxpayers’
responsibilities: allowance shall be granted if the statutory requirements are
met, and none shall be given where they are not (D25/12 (2012-13) 27 IRBRD
607). There is also no discretion granted to the IRD or the Board under
Sections 29(1) and 31(1) of the Ordinance to take into account any special
circumstances, including any delays in marriage registration caused by
epidemics or any other external factors.

Appeal dismissed.

Cases referred to:
Sit Kwok Keung v Commissioner of Inland Revenue [2002] 3 HKLRD 286
D67/05, (2005-06) IRBRD, vol 20, 929

D25/12, (2012-13) IRBRD, vol 27, 607

Appellant in person.
Lam Kwun Wing and Lee Ming Oi, for the Commissioner of Inland Revenue.
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