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Case No. D1/22

Appeal — whether notice of appeal given within statutory time limit — whether extend time
for giving notice of appeal — whether prevented by illness or absence from Hong Kong or
other reasonable cause from giving notice of appeal — sections 2(1), 58(2), 58(3), 64(4),
66(1) and 66(1A) of the Inland Revenue Ordinance (Chapter 112) (‘Ordinance’) [Decision
in Chinese]

Panel: Anson Wong SC (chairman), Ng Tzyy Yeh Alroy Garrett and Poon Nga In.

Date of hearing: 29 September 2021.
Date of decision: 26 April 2022.

Madam B began operating sole proprietorship D since September 2015. Madam
B passed away in May 2017. Mr A was the surviving spouse of Madam A and the
administrator of her estate.

In her tax returns for the tax years 2015/16 and 2016/17, Madam B did not
declare any profit from her business. The Assessor therefore assessed the relevant profits
tax and revised profits tax against Mr A (as administrator of Madam B’s estate). Mr A
objected to the revised assessment. The Commissioner disagreed with Mr A’s objection and
issued a decision on 25 September 2020 (‘Decision’), which was sent to Mr A and his tax
representative at their contact addresses by registered posts together with a letter setting out
Mr A’s right to appeal to the Board, the procedure and time limit for appeal (‘IRD’s Letter’).
The Board later received Mr A’s appeal against the Decision, and all other appeal documents
by 10 June 2021.

In the Notice of Appeal, Mr A alleged that both he and his tax representative did
not receive IRD’s Letter and the Decision. Mr A and his tax representative later also
provided reasons for extension of appeal period, including: (a) Mr A did not have time to
process D’s information; (b) he could not collect the relevant information from the site due
to Covid-19; (c) he was affected by the death of his wife, i.e. Madam B; (d) he needed to
leave Hong Kong to take care of his father who was ill.

Held:

Legal Principles

1. Notice given by virtue of the Ordinance might be served either personally
or by being delivered at, or sent by post to, one’s last known postal address.
Unless the contrary was shown, any notice sent by post should be deemed
to have been served on the day succeeding the day on which it would have
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been received in the ordinary course by post. The relevant person might,
within 1 month after the transmission to him of the Commissioner’s written
determination together with the reasons therefor and the statement of facts,
give notice of appeal to the Board. No such notice should be entertained
unless it was given in writing to the clerk to the Board, accompanied by a
copy of the Commissioner’s written determination together with a copy of
the reasons therefor and of the statement of facts and a statement of the
grounds of appeal. If the Board was satisfied that an appellant was
prevented by illness or absence from Hong Kong or other reasonable cause
from giving notice of appeal, the Board might extend the time within which
notice of appeal might be given for such period as it deemed fit (Chan Chun
Chuen v Commissioner of Inland Revenue [2012] 2 HKLRD 379, D2/04,
IRBRD, vol 19, 76, D9/15, (2015-16) IRBRD, vol 30, 485, D3/91, IRBRD,
vol 5, 537, D16/07, (2007-08) IRBRD, vol 22, 454, D11/89, IRBRD, vol 4,
230 considered).

The word ‘prevented’ used in section 66(1A) of the Ordinance meant
‘unable to’, which imposed a higher threshold than a mere excuse. In the
premises, the following situations did not constitute ‘reasonable cause’: (a)
any unilateral mistake on time limit of lodging appeal on the part of the
appellant; (b) the appellant requiring extra time to collect information and
obtain advice; (c) the appellant being busy at work; (d) the appellant leaving
Hong Kong during time limit, and having to receive treatment upon
returning to Hong Kong with sick leave, and his busy work schedule and
need for time to make enquiry with IRD in order to respond to the Board
(Chow Kwong Fai v Commissioner of Inland Revenue [2005] 4 HKLRD
687, D14/06, (2006-07) IRBRD, vol 21, 371, D20/06, (2006-07) IRBRD,
vol 21, 442, D55/09, (2009-10) IRBRD, vol 24, 993, D9/79, IRBRD, vol 1,
354, D11/89, IRBRD, vol 4, 230 considered).

Whether Appeal within Time Limit

3.

Evidence showed that the Decision and IRD’s Letter were successfully sent
to the addresses of the tax representative and Mr A respectively on 28 and
30 September 2020. There was nothing to refute the evidence that they had
been successful sent. As a matter of legal principle, IRD was not required
to prove whether Mr A or his tax representative had actual knowledge of
the existence of the Decision and IRD’s Letter. In the premises, the time
limit for lodging notice of appeal had lapsed on 28 October 2020, and Mr
A’s appeal was lodged over 6 months out of time.

Whether Extending Time to Appeal

4.

Regarding Mr A’s allegation that he could not collect information at the site
due to Covid-19, the Board formed the view that even if Mr A needed time
to collect information to ‘prepare for appeal’, it did not constitute a
reasonable cause for him not being able to ‘lodge an appeal” within time
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limit. Regarding Mr A’s allegation that he did not have time to process the
relevant information due to his long working hour, the Board found that an
appellant’s busy working schedule was not an excuse to lodge an appeal
out of time. Regarding the impact brought by the death of Madam B, Mr A
failed to elaborate how the death of Madam B could have prevented Mr A
from lodging an appeal within time limit. Regarding Mr A’s need to leave
Hong Kong to take care of his father who was sick, the Board was of the
view that Mr A had failed to show any correlation between his father’s
health condition and the failure to lodge the notice of appeal within time
limit.

Appeal dismissed.
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Chiu Yu Fai, for the Appellant.
Ho Lut Him, Cheng Po Fung and Wong Hoi Ling, for the Commissioner of Inland Revenue.
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20. In my opinion, while a liberal interpretation must be
given to the word “prevented” used in s.66(1A), it
should best be understood to bear the meaning of the
term “ & it " in the Chinese language version of the
subsection ... The term means “unable to”. The
choice of this meaning not only has the advantage of
reconciling the versions in the two languages, if any
reconciliation is needed, but also provides a less
stringent test than the word “prevent”. On the
other hand, “unable to” imposes a higher threshold
than a mere excuse and would appear to give proper
effect to the rigour of time limit imposed by a
taxation statute ...’
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‘45. ... Any misunderstanding on the part of the appellant
that he had to prepare a statement of facts which
took him beyond the one month limit must be a
unilateral mistake on his part. Such a mistake
cannot be properly described as a reasonable cause
which prevented him from lodging the notice of
appeal within time...
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‘46. If there is a reasonable cause and because of that
reason an appellant does not file the notice of appeal

within time, then he has satisfied the requirement of
5.66(14)...°
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