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Case No. D10/24

Salaries tax — appeal out of time — extension of time — sections 66(1)(a) and 66(1A) of the
Inland Revenue Ordinance (IRO) — transmission of determination — whether appellant
prevented by reasonable cause from giving notice of appeal within time [Decision in
Chinese]

Panel: William M F WONG SC (chairman), Chan Siu Lok Amos and Cheng Kit Hung
David.

Date of hearing: 24 October 2023.
Date of decision: 4 October 2024.

The appellant objected the salaries tax assessment issued by the Inland Revenue
Department (IRD) for the year 2010/11. The Commissioner’s determination was delivered
to the appellant’s correspondence address (Address B) on 3 January 2022. No notice of
appeal was received by the Board until 22 December 2022.

The appellant contended that she did not receive the determination as she had
temporarily moved out of Address B during the pandemic. In November 2022, while
sorting through documents following her husband’s passing, she came across the notice of
assessment and immediately went to the IRD to handle and follow up on the matter.
Further, the appellant believed that her objection to the assessment had been finally resolved
after making enquiries with the IRD between 2017 and 2018.

The Commissioner submitted that it was reasonable for the IRD to serve the
determination on Address B, being the correspondence address used by her in her individual
tax return for the year 2019/20. The appellant never sought to amend that correspondence
address. Even if she believed that her objection to the assessment had been resolved, such
a subjective misunderstanding does not constitute a reasonable cause for extending the
appeal period.

Held:

1. Under the IRO, the Commissioner’s determination was duly served on the
appellant and the appeal period expired on 4 February 2022. The appeal
was therefore out of time.

2. Pursuant to IRO section 66(1A), the Board may extend the appeal period if
satisfied that the appellant was prevented by illness or absence from Hong
Kong or other reasonable cause from giving a notice of appeal within time.
‘Prevented’ means unable to, not where an appellant was able to give notice
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but failed to do so. It imposes a threshold higher than a mere excuse. A
unilateral mistake on the relevant requirements is not a reasonable cause
(D9/79, IRBRD, vol 1, 354, Chow Kwong Fai v Commissioner of Inland
Revenue [2005] 4 HKLRD 687 applied).

3. Although the appellant appears to have moved out of Address B during the
pandemic, this does not mean that she was thereby prevented from
collecting important mail delivered there. The appellant never informed the
IRD that she had moved out of the address. Most importantly, she
continued to use Address B as her correspondence address in her 2019/20
tax return. Once the determination has been duly served on that
correspondence address, it is deemed to constitute effective notice. (Chan
Chun Chuen v_Commissioner of Inland Revenue [2012] 2 HKLRD 379
applied)

4. While the board expresses sympathy and understanding for the appellant’s
personal circumstances, they do not constitute reasonable grounds for
extending the appeal period (D63/04, IRBRD, vol 19, 512 considered).

5. The substantive grounds and materials relied upon by the appellant for the
intended appeal are immaterial to the determination of whether the appeal
period should be extended (Excelter Investment Limited v Inland Revenue
Board of Review [2021] HKCA 1049 applied).

Appeal dismissed.
Cases referred to:

D9/79, IRBRD, vol 1, 354

Chow Kwong Fai v Commissioner of Inland Revenue [2005] 4 HKLRD 687

Chan Chun Chuen v Commissioner of Inland Revenue [2012] 2 HKLRD 379

D63/04, IRBRD, vol 19, 512

Excelter Investment Limited v Inland Revenue Board of Review [2021] HKCA
1049

Appellant in person.
Lai Ming Yee and Lee Ming Oi, for the Commissioner of Inland Revenue.
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