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Case No. D91/04

Salaries tax — hotd, hostdl or boarding house — sections 8(1)(a), 9(1), 9(1A), 9(2), 16(F) and
68(4) of the Inland Revenue Ordinance (‘IRO’) — section 2(1) of the Hotd and Guesthouse
Accommodation Ordinance.

Pand: Andrew J Hakyard (chairman), Patrick Ho Pak Ta and Vernon F Moore.

Date of hearing: 3 February 2005.
Date of decison: 10 March 2005.

The appellant resided at a serviced gpartment in Apartment B under licences signed by
him with Company D, the owner of Apartment B. The gppdlant’ semployer fully rembursed him
for themonthly charges during hisoccupancy in Apartment B. The appellant claimed that the place
of resdence provided to him by his employer, which condtituted a suite a a serviced gpartment,
was a ‘ hotdl, hostel or boarding house’ as provided by proviso (a) to section 9(2) of the IRO.

Hdd:

1.  Apatment B isnot aboarding house sinceit lacks the essentid qudlity of * board’ ,
namely, the provison of food in addition to lodging.

2. Inthe Sroud s definition, by referring to theword * victuds it appears, aswasthe
caseof a‘ boarding house , that the provision of medsisaqudity that one normaly
associateswitha“ hostd’ . For the present purpose, however, the Board proposes
to proceed as if the provison of meds was a typicd, but not a necessary or
defining, qudity of ahogtel. The ordinary and natural meaning of hostel concerns
the provison of relatively modest and temporary accommodation for working
men and women.  Given the levd of sarvices and amenities available to the
gopelant whilg living in Apatment B, the sdf-contained nature of the
accommodeation provided, the charges levied for that accommodation, the period
of the gppdlant’ s stay and taking into account the overd| standard and variety of
accommodation in dl its manifestations throughout Hong Kong, the Board cannot
conceive that Apartment B could be consdered to fdl within the ordinary and
neturd meaning of * hogd’ .
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3.  TheBoard have identified the features of a‘ hotel’ for the purposes of proviso (a)
to section 9(2) asfollows:

1)

2)

3)

4)

5)

Higoricdly, the proprietor of a hote generdly lives in and manages the
premises himsdf, or has a servant resident on the premises to manage them
on his behdf.

At common law the proprietor of a hotel has a duty of care for safeguarding
the property brought into the hotel by a guest and to make good any loss or
damage to that property. The liability of the proprietor is srict and applies
without any proof of negligence on his part.

A hotel generdly offers short-term and overnight accommodation, if vacant,
to anyone who presents himsdf with or without prior booking, and whoisin
afit state and able to pay for that accommodation.

Generdly ahotd arranges, ether itsdf or through a caterer or restaurant, that
some provision of meals or refreshment will be available for its guedts.

In contrast with anormd letting of resdentia accommodetion wherethereis
ardationship of landlord and tenant, the rel ationshi p between the hotelier and
its guest is one of licensor and licensee.

Having weighed the above conflicting factors, the Board has decided, on balance, that
Apatment B isnot ahote within the meaning of proviso (a) of section 9(2). In particular
thereisno evidence beforethe Board that Apartment B holdsitsdf out to provide lodging
for al personsin the same way as does the proprietor of a hotel.

Appeal dismissed.

Cases referred to:

The Queen v Triview Ltd HCMA 1176/1995
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Re Karme & Co Pty Ltd as Trustee for the Urbanski Property Trust v FCT [2004]
AATA 481

World Apartmentsv La Bun [1962] HKDCLR 97

Re Niyazi’ s Will Trusts[1978] 1 WLR 910
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Taui Siu Fong and Poon So Chi for the Commissioner of Inland Revenue.
Taxpayer represented by his representative.

Decision:

1 Thisisan apped againg sdariestax assessmentsraised on the Appellant for the years
of assessment 2002/03 and 2003/04. The Appd lant claimsthat the place of residence provided to
him by his employer, which condtituted a suite a a serviced gpartment, was a ‘hotel, hostel or
boarding house as provided by proviso (a) to section 9(2) of the Inland Revenue Ordinance
(‘IRO’). Inthis evert, the rental vaue of this place of resdence should be computed at 4% of
assessable income (as contended by the Appdlant) instead of 10% of assessable income (as
contended by the Commissioner).

Thefacts

2. The badic facts, which are not in dispute and which we so find, are set out in the
Deputy Commissioner’ s determination dated 14 September 2004. The Commissone’ s
representative at the hearing, Ms Tsui Su-fong, provided a summary of the sdient facts, which we
have adopted with certain modifications.

1.  TheAppdlatisaditizen of Country A.

2. During the following periods the Appellant resided a a serviced gpartment,
Apartment B in Address C, under 16 licences signed by him with Company D:

(@ from 22 February 2002 to 21 December 2002; and
(b) from 1 January 2003 to 27 November 2003.

The duration of the 16 licences ranged from 21 days to two months and nine days.*
The Appd lant first occupied Room E (until 21 November 2002), then Room F (from
22 November to 21 December 2002) and then Room G (from 1 January to 27
November 2003). The accommodation consisted of one bedroom, an open kitchen,
abathroom, and aliving and dining room.

3. Between 1 May 2002 and 30 November 2003 the Appd lant was employed
by Company H.

! 1t appears from Apartment B’ s general terms and conditions (see below) that the minimum period of an initial
licencewas onemonth. Thereafter, asshown by the Appellant’ s subsequent extensions, this could be extended
for periods of less than one month.
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The hearing

In accordance with the licence agreement (see 2. above) the Appelant paid
the monthly charges for accommodation in Apartment B in advance. The
chargeswereinclusive of room rates, government rates, management charges,
water charges, eectricity charges, gas charges, cost of garbage collection,
loca telephone cdls, provison of furniture, fittings, household appliances and
utendls and certain cleaning services. Other facilities provided by Apartment
B included free satellite and cable television reception, free broadband internet
access, afitnessroom and asdlf- service laundry room. Apartment B’ sgenerd
terms and conditions provided that theterm of each licencewasfrom oneto 12
months duration.

Company H fully rembursed the Appd lant for the monthly charges described
above during the periods of occupancy when the Appellant was employed by
Company H.

The place of residence provided by Company H to the Appdlant was
described as ‘Service Apatment’ in the Employer’ s Returns filed by
Company H and as ‘Hotel (1 Room)’ by the Appdlant in histax returns.

The Occupation Permit for the building in which Apartment B was |ocated was
for the following purposes:

Ground floor — 2 shops, 1 switch room, 1 transformer room and 1 porter’ s
room for non-domestic use;

1% to 3" floors — 1 office per floor for non-domestic use;
4" floor — 9 offices for non-domestic use;

5" to 18" floors— between 7 and 8 European type flats per floor for domestic
Use,

19" floor — 1 office for non-domestic use.
At dl rdevat times Company D was the owner of Apartment B In its

goplication for Business Regidration Certificate it described the nature of its
business as ‘ Property Investment’.
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3. At the hearing before us the Appellant did not appear. He was represented by Ms .
The Commissioner was represented by Ms Tsui Su-fong. Ms| told usthat dl the arguments and
evidence relevant to the gpped were contained in the documents placed before us. No further
evidence, ord or documentary, was submitted by ether party. With the consent of the
Commissoner we did, however, after the forma concluson of the hearing, consder the
Appdlant’ swritten right of reply to the Commissioner’ s submissons.

Statutory provisions

4, The partiesreferred usto the following provisions of the IRO: sections 8(1)(a), 9(1),
9(1A), 9(2), 16F and 68(4).

5. For sdariestax purposes section 9(2) provides for the computation of renta vaue of
aplace of resdence. It states:

‘ (2) Therental value of any place of residence provided by the employer or an
associated corporation shall be deemed to be 10% of the income as described
in subsection (1)(a) derived from the employer for the period during which a
place of residence is provided after deducting the outgoings, expenses and
allowances provided for in section 12(1)(a) and (b) to the extent to which they
areincurred during the period for which the place of residenceis provided and
any lump sum payment or gratuity paid or granted upon the retirement or
termination of employment of the employee:

Provided that —

(@) if such place of residence be a hotel, hostel or boarding house the rental
value shall be deemed to be 8% of the income aforesaid where the
accommodation consists of not more than 2 rooms and 4% where the
accommodation consists of not more than one room;

©) ..

6. The words ‘hotel, hostel or boarding house referred to in the proviso are not
generdly defined in the IRO. There is, however, a definition of ‘hotel’ in section 16F(5), a
provisonwhich alowsadeduction for profits tax purposes for capital expenditure incurred on the
renovation or refurbishment of a building or structure other than a domestic building or structure.
Section 16(5) dates:

‘ In this section —
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“ domestic building or structure’” means any building or structure used for
habitation, but does not include any building or structure used as a hotel or
guesthouse, or any part of a hotel or guesthouse;

“hotel” and *“ guesthouse” have the same meaning as in the Hotel and
Guesthouse Accommodation Ordinance (Cap 349).

7. Section 16F was enacted in 1996. At that time * hotel’ was defined in section 16F(5)
asfollows

“Inthissection, “ hotel” includes commercial premisesthat are within the hotel
premises and are incidental to the operation of the hotel .’

8. In Ordinance No 32 of 1998, this origind definition of ‘hotel’ was replaced by the
current version quoted above. Apart from section 16F(5), thereisno definition of * hotel’ contained
inthe IRO.

9. Section 68(4) ded swith the burden of proof in tax appeds under the IRO. It states:

‘ The onus of proving that the assessment appealed against is excessive or
incorrect shall be on the appellant.’

10. We were also directed to the Hotel Proprietors Ordinance (Chapter 158), the Hotel
Accommodation Tax Ordinance (Chapter 348), the Hotd and Guesthouse Accommodation
Ordinance (Chapter 349) (HGAOQ’), the Hotd and Guesthouse Accommodation (Exclusion)
Order (Chapter 349C) and the Landlord and Tenant (Consolidation) Ordinance (Chapter 7) (at
the rlevant time, this latter ordinance provided security of tenure for tenants of domestic premises
and restricted the right of the landlord to enter and obtain possession of rented premises).

11. Section 2(1) of the HGAO defines *hotel’ asfollows:

‘“hotel” and “ guesthouse” mean any premises whose occupier, proprietor or
tenant holds out that, to the extent of his available accommodation, he will
provide sleegping accommodation for any person presenting himself who
appearsableand willing to pay a reasonable sumfor the services and facilities
provided and isin a fit state to be received.’?

Other materialsand cases

Z Comparethesection 2(1) definition of * hotel’ intheHotel Proprietors Ordinance and the section 2(1) definition
of ‘ hotel’ inthe Hotel Accommodation Tax Ordinance.
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12. To asss usininterpreting the terms ‘hotel’, *hostel’ and *boarding house', Ms Tsui
referred us to definitions contained in the following publications: The Shorter Oxford English
Dictionary (3¢ ed), The Oxford Dictionary and Thesaurus (American ed), Oxford Advanced
Learner’ s Dictionary, Collins Cobuild English Dictionary for Advanced Learners (3¢ ed) and
Stroud’ s Judicid Dictionary of Words and Phrases (6™ ed).

13. Ms Taui a0 referred us to the following cases.
An unpublished Board of Review decision dated 22 December 1965;

The Queen v Triview Ltd HCMA 1176/1995;

Aberdeen Shopping Plaza Ltd v The Incorporated Owners of Aberdeen Ka Ning
Mansion HCA 9319/2000; and

Re Karmel & Co Pty Ltd as Trustee for the Urbanski Property Trust v FCT [2004]
AATA 481.

The casefor the Appdllant

14. In his submissionsthe Appellant argued that in accordance with proviso (&) to section
9(2) the place of residence provided to him by Company H should be taxed on the basisthet it was
a ‘hotd, hostdl or boarding house'. The Appelant contends that Apartment B operated as a
commercid establishment providing fully furnished and serviced suites to occupants, is owned,

managed and leased out by one single operator (Company D) providing accommodation and

sarvices smilar to ahotd, hostdl or boarding house. He noted that this is very different from the
caseof aresdentid unit in ahousing complex, which is normaly individualy owned with some units
owner-occupied or tenanted. The smple fact that he executed licence agreements with Company
D, and theindusion of akitchen, living and dining facility in suites contained in Apartment B should
not, inthe Appellant’ sview, distinguish thisaccommodation from thet of a“ hotel, hostel or boarding
house' .

15. In his submissons the Appelant dso noted that Apartment B had a lounge with a
televison and computersfor use by resdentsonly, andafront reception located on the ground floor
amilar toahotd. In hisright of reply, the Appdlant Sated that the front reception was staffed by
three employees, who handled al guest servicesincluding room reservation and extension of stays,
paymert, telephone cals, messages, use of office facilities (such asfacsmile and photocopying), as
well as arranging for viewing of the suites by potentid customers.  In addition, the Appdlant dso
stated that Apartment B had ateam of security guards, maintenance technician and housekeeping
crews.
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16. The Appellant dso referred to the Landlord and Tenant (Consolidation) Ordinance
and digtinguished the licence he executed (no security of tenure, no exclusve possesson, and
short-term duratior?) with the situation pertaining under anormal lease of domestic premises. The
Appdlant thus contends that Apartment B cannot smply be consdered as a ‘resdentid

goartment’.

17. The Appdlant rdied upon the definition of *hotel’ in the HGAO (quoted above) and
argued that this generaly fits the broad category of accommodation provided a Apartment B.

18. The Appdllant pointed out that many hotels have converted their rooms and leased
them out as fully furnished serviced suites or gpartments Smilar to Apartment B.

19. At the hearing, Ms| adopted the Appellant’ sargumentsabove. She dso argued that
90% of the services provided to the Appellant by Apartment B were smilar to those provided by
ahotd or hogtd.

20. Findly, noting that the IRD had changed its grounds for justifying its assessment,* M's
| reiterated the Appelant’ s submisson that the meaning of the phrase *hotel, hostd or boarding
house’ wasill-defined and that any benefit of the doubt should go to the taxpayer.

The case for the Commissioner

21. Ms Tsui provided uswith avery detailled and comprehensive submission. At the risk
of overamplification, we would summarise this as follows

Thewords ‘hotel, hostdl or boarding house' in proviso (a) to section 9(2) are
not defined in the IRO (except for the definition of “hotel’ in section 16F(5)
which appliesonly for the purposes of that section). Thus, we should ascertain
their usud, natura and ordinary meaning, by reference to their standard
dictionary meanings, together with assistance from relevant case law.

In considering the phrase ‘hotel, hostel or boarding house' there is a basic
hierarchy commencing with ‘ boarding house' (which providesaccommodation
of acheaper and inferior kind), to* hostel’ (which belongsto the same genus as
‘hotel” but possesses less extensve features), and findly to ‘hotel’ (which
provides accommodation of a more expensive and superior kind).

% Inthisregard, the Appellant stated in his submission that Apartment B only requires an initial payment of one
month’ s accommodation changes and thereafter the residents can extend their stay by a multiple of two days.
For convenience, the Appellant stated that he generally extended his stay at Apartment B month by month.

* For example, the Deputy Commissioner’ sdetermination primarily relied upon thefact thatApartment B was not
licensed asahotel under the HGA O and not liableto Hotel Accommodation Tax injustifying the conclusion that
Apartment B was not ahotel — but thisis now not the major thrust of the Commissioner’ s arguments before us.
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Apartment B isnot a‘ boarding house' — there is no e ement of board provided
(Aberdeen Shopping Plaza Ltd v The Incorporated Owners of Aberdeen Ka
Ning Manson HCA 9319/2000).

Apartment B is neither a“hostel’ nor a‘ hotel’ — the key elements of hogtery,
namely, (1) a proprietor or caretaker living in and managing the premises, (2)
the provison of short-term or overnight accommodeation, and (3) board, are
absent in this case (Re Kamd & Co Pty Ltd as Trugtee for the Urbanski
Property Trust v FCT [2004] AATA 481 and The Queen v Triview Ltd
HCMA 1176/1995).

From the dictionary meaning and al the cases cited above, the usua and
naturd meaning of ‘hotel’, “hostel’ and ‘ boarding house' necessarily required
the provision of food (which comprises meds) aswell aslodging for acharge.
Apartment B does not provide medls.

Analysis

22. Introduction. This has proved to be a deceptively smple case, since at the outset
one might be tempted to dismiss the apped on the bassthat a so-called serviced gpartment looks
like a normd resdentid flat — thus, why should its provison not be taxed like one? However,
having read the submissons and heard the arguments of both parties, and then having examined the
dictionary definitions and case authorities placed before us, it only fair to record that we have not
found our decision so straightforward.

23. Specificdly, we found the dictionary definitions of ‘hotel’ and ‘hostel’ quoted to us
tended to be mutudly circular; and that the casesinterpreting these words must be read cautioudy
in the context of the specific statutory background to which they relate. We aso appreciate — as
did both Msl and Ms Tsui — that the standard (as well as the amenities and services provided) by
which one typicaly refers to accommodation as being a ‘hotel’ or ‘hostel’ can vary enormoudy.
New types of public accommodation are continually appearing and they challenge the old precepts
of what would formerly be consdered asahotd or hostel. It waspleasing, inthisregard, to seeMs
Tsui acknowledge that the phrase * hotel, hostel or boarding house' should not be entombed by its
1947 meaning (the year in which the IRO was enacted) and that its norma and naturd meaning
should beviewedintoday’ stime. We agree, and in our decision we have endeavoured to adopt an
ambulatory interpretation of the phrase ‘hotd, hostel or boarding house’. Asafind prdiminary
matter we notethat in the more recent edition of The Shorter Oxford English Dictionary (5™ ed;
2002), than that referred to by Ms Tsui, the rdlevant definitions tend to be somewhat sharper and
more precise — this may well reflect a more modern connotation, particularly of the word *hotel'.

24, Boarding house. Of al the components of the phrase ‘hotdl, hostel or boarding
house, thisisthe easiest to ded with. Apartment B is not, in any way, a boarding house since it
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lacks the essentid qudity of ‘board’, namdly, the provison of food in addition to lodging. As
Suffiad Jheld in Aberdeen Shopping Plaza L td v The Incorporated Owners of Aberdeen KaNing
Mansionat paragraph 16 (quoting Huggins Jin World Apatmentsv La Bun [1962] HKDCLR 97
a 99):

* If thereis one thing which clearly appears from these definitions [ referring to
the Shorter Oxford Dictionary definitions of “ board” and “lodge’] it is that
food is the very essence of a boarding house. It isto be distinguished from a
lodging house and indeed the common expression in the English language is
‘ board and lodging’ , distinguishing on the one hand the provision of food and
on the other the provision of accommodation.’

25. In the present case, the Appellant admits that meals are not provided by Apartment
B. The proximity of restaurants in and around the location of Apartment B does not cure the
absence of this criticd dement.

26. Hostel. In examining the naturd and ordinary meaning of theterm ‘hostel’, Ms Tsui
relied upon an unpublished Board of Review decision dated 22 December 1965. Initsdecisonthe
Board referred to the Compl ete Oxford English Dictionary and accepted the meaning of ‘ hoste!’
asheing:

* A public house of lodging and entertainment for strangers and travellers; an
inn, a hotel.’

The Board accepted ‘this definition [as] in keeping with the popular sense of
theword asit is generally understood'.

27. The Board dso stated:

“ Usuallyoneregardsa*“ hostel” as a place of lodging with some of the features
of a hotel but not so extensive in enterprise. The following is taken from
Sroud’ s Words and Phrases Judicially Defined:

“An inn or hostel may be defined to be a house in which Travellers,
passengers, wayfaring men, and such other casual Guests, are
accommodated with victuals and lodgings and whatever they
reasonably desire, for themselves... at a reasonable price, while on their

way ...

That quotation may perhaps be more apposite in the days gone by, but in
essence it corresponds very closely to the meaning of the word as one knows
it
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28. We would make two preliminary comments concerning this decison. Firg, for
present purposes, it is clear (as we indicated above) that the Complete Oxford English
Dictionary definition of ‘hostel’ adopted by the Board is circular in the sense that in certain
contextsit is synonymous with the word * hotel’ which appears separately in proviso () to section
9(2). Second, in the Sroud s definition (and arguably in the Complete Oxford English
Dictionary definition), by referring to theword* victuds' (and‘ entertainment’ and ‘inn') it appears,
as was the case of a ‘boarding house', that the provison of medsis a qudity that one normally
associateswith a‘hostel’.” |If this second matter is adefining characteristic of ahostd, then clearly
Apartment B would not quaify as such.

29. For present purposes, however, we propose to proceed asif the provison of meds
was atypical, but not anecessary or defining, qudity of ahostd. We will return to this matter in
detall below when congdering the meaning of the related term *hotel’.

30. Thus, ignoring at this stage the provison (or lack thereof) of medls, the basic thrugt of
the 1965 Board decisonisthat the ordinary and natural meaning of hostel concernsthe provision of
relatively modest and tempor ary accommodation for working men and women (and, wewould
add, travellersand students). Thisinterpretation is supported by Re Niyaz’ sWill Trusts[1978] 1
WLR 910 where Megarry VC stated at 915:

‘ The connotation of “lower income is, | think, emphasised by the word
“hostel” . No doubt there are a number of hostels of superior quality; and one
day, perhaps, | may even encounter the expression “luxury hostel”. But
without any such laudatory adjective the word “ hostel” has to my mind a
strong flavour of a building which provides somewhat modest
accommodation for those who have some temporary need for it and are
willing to accept accommodation of that standard in order to meet the need.’

31 We gppreciaethat what is* modest” and * temporary’ accommodation for aworking
man or woman' s needs is reldive. But given the level of services and amenities available to the
Appdlant whilg living in Apartment B, the self-contained nature of the accommodation provided
(which reflects the aisence of common cooking facilities), the charges levied for that
accommodeation, the period of the Appelant’ s stay covering the greeter part of two years, and
taking into account the overdl sandard and variety of accommodation in dl its manifestations
throughout Hong Kong, we cannot concelve that Apartment B could be consdered to fal within
the ordinary and natura meaning of ‘hostel’. It may be a hotdl, given that the two terms share
certain Smilar characteridtics, but it isnot in our view a hogte.

® Comparethedefinition of * hostel’ inThe Shorter Oxford English Dictionary (5" ed; 2002) which, incidentally,
contains the same wording as the Complete Oxford English Dictionary definition adopted by the Board.
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32. Hotel. We agree with Ms Taui that, as atechnicd metter, the definition of ‘hotel’ in
section 16F(5) doesnot gpply ininterpreting the meaning of hotel for the purposes of proviso (a) to
section 9(2). It only gpplies for the purposes of section 16F. Thisis made clear by the opening
wordsof thedefinition‘ In this section ... “hotel” [meang] ..." We aso agree that we must ascertain
itsusud, natura and ordinary meaning. But, inthisregard, the definition of hotel in section 16F(5) —
which adopts the HGAO definition and which, inturn, isreflected in other Hong Kong legidatior? —
seems afarly sandard form of statutory wording used today in Hong Kong to describe that usua
and ordinary meaning. Wetherefore condder that dthough thisdefinitionisnot determinative of the
meaning of hotel for the purposes of proviso (a) to section 9(2), and whilst we are aware that it must
be understood within its specific (licensng and regulatory) statutory context, it does assist us in
helping determine the essentid characterigtics of a hotel for the purposes of this apped. We will
return to this matter below.

33. What then are the characteristics or features of a“hotel’ for the purposes of proviso
(@) to section 9(2)? Cases such as The Queen v Triview Ltd and Re Karmel & Co Pty Ltd as
Trustee for the Urbanski Property Trust v FCT, both cited above, assst in thisregard. We have
identified those features — and gpplied them to this gpped — asfollows.

1 Higoricdly, the proprietor of a hotd generdly lives in and manages the
premises himsdf, or has a servant resdent on the premises to manage them on
his behdf.

Comment. Apart from the existence of afront reception desk referred to by
the Appdlant in his written submissions, and the provision of limited cleaning
and maintenance services, there is no evidence before us on this matter.
Indeed, in hisright of reply the Appellant stated: ‘As far as | know neither
[Company D] nor any of the gaff/femployee of Apartment Blive a the
premises.” It is only far to note, in this regard, that Ms | made a pirited
argument that, snce gym and computer facilities were provided at Apartment
B, she did not believe that none of Company D' s employees were sationed
there. Furthermore, and perhaps more importantly, we query whether this
feature represents modern practice. Isit the case today that the proprietor or
its sarvants typicdly live in the hotel premises? Although we think that the
guestion is debatable, the fact remainsthat there was no evidence adduced on
this matter.

2. Atcommon law the proprietor of ahotel hasaduty of carefor safeguarding the
property brought into the hotd by a guest and to make good any loss or
damage to that property. The liadility of the proprietor is gtrict and gpplies
without any proof of negligence on his part.

® See note 2 above.
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Comment. At no time hasthe Appdlant suggested that Apartment B has any
regpongibility for hisgoodsand possessions. Although there is no unequivocd
evidence before us on this matter, we note that damage to property is the
subject of clause 15 of Apartment B’ s generd terms and conditions, a
seemingly ill-drafted exclusion provison which gppears inconsstent with the
hotdlier’ scommon law duties as preserved and modified by sections 3 and 4 of
the Hotel Proprietors Ordinance.

3. Ahotd generdly offers short-term and overnight accommodation, if vacant, to
anyone who presents himsalf with or without prior booking, and who isin afit
state and able to pay for that accommodation.

Comment. It is dear tha Apatment B offers rdativedy short-term
accommodation, but for a minimum period of one month. There does not
gppear to be any provison of overnight accommodation. Furthermore, in
termsof the HGAO definition (which, as stated above, assgtsusininterpreting
the word ‘hotdl’), there is no evidence before us whether Company D holds
out that, to the extent of its available accommodetion, it will provide degping
accommodation for any person presenting himsaf who appears able and
willing to pay areasonable sum for the services and facilities provided and isin
afit gate to be recaived. Can a person wak in off the street and demand
accommodation in Apartment B? What respons bility and discretion, if any, do
the personnel a the front desk have in this matter? Is accommodation in
Apartment B available for any person seeking it, as distinct from aperson who
had a previous arrangement for accommodation for a fixed period? No
concrete evidence has been placed before us on any of these matters.

4.  Generdly ahotd arranges, ether itself or through a caterer or restaurant, that
some provison of meds or refreshment will be available for its guedts.

Comment. We accept that, historicaly, a hotel makes some arrangement in
providing meds, food (or ‘ victuds ) or refreshmentsfor itsguests. We doubt,
however, that thisisan essentid characteristic of ahotd intoday’ sHong Kong
and note, in passing, that there is no mention of this factor in the definition of
hotel contained inthe HGAO. Also, it is not a necessary characterigtic of a
hotd in the Shorter Oxford English Dictionary definition quoted to usby Ms
Tsui, except by cross-reference to the older term ‘inn’.  In colloquid terms
however, a hotd generdly connotes an edtablishment providing
accommodation and meals for payment, and it is a place where people stay
usudly for a short time.” Meds and refreshments are not provided by

" Comparethedefinition of ‘hotel’ in the Oxford Dictionary and Thesaurus, also compare the sharper wording
contained inThe Shorter Oxford English Dictionary (5" ed; 2002) which definesa‘hotel’ as‘an establishment,
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Apatment B. If they were, this would support the Appdlant’ s argument.
Their absence, whils not conclusve, militates agangt the Appelant’ s
argument, dthough we do appreciate that lack of meds seems less and less
critical for ahotel in amodern Hong Kong.

5. In contrast with anormal etting of resdential accommodetion wherethereisa
relationship of landlord and tenant, the relationship between the hotelier and its
guest isone of licensor and licensee.

Comment. It is common ground in this case that there is no landlord and
tenant relationship between the Appdlant and Company D. However,
athough alicence for occupation of relevant accommodation is anecessary or
defining dement of the relationship between the hotdier and its guests, it isnot
aconclusve dement. It is obvious that accommodation which could not be
classfiedasbeingina‘hotel’, such asaroom or suite of roomsin aresdentia
gpartment, could be provided by the owner/tenant occupier to another person
under acontractud licence. On the other hand, we think that if a guest wished
to say in a hotd for any extensve period of time, then it would not be
surprising for it to require the guest to dgn a licence, perhgps amilar to the
terms of that sgned by the Appellant.

34. Before reaching our conclusion on this matter, we note that, subject to the important
qudifications made at point 3. above, it gppears that Apartment B may be regarded as a hotel
under the definition contained in the HGAO, except for thefact that it is exempted under the Hotel
and Guesthouse Accommodation (Exclusion) Order (Cap 349C). Inthisregard, it does not seem
acoincidencethat Apartment B’ sminimum initia licence period is dightly greater than the Satutory
exemption of 28 days.

35. We aso note that Apartment B is operated as a commercid establishment and is
owned and managed by one single operator (Company D) as awhole and not as individud units.
There is no separate dectricity meter for each room, alicenceis entered into with each occupant,
the occupant does not have the sole key, and the whole thrust of the licence agreement looks like
Apartment B provides services and amenities smilar to those available in modern hotels. Indeed,
the licence conditions do not look like atypical agreement governing the occupation of residentia

property.

36. On the other hand, that part of the Address C premises on which Apartment B
operaes is not licensed for commercia purposes. Rather, it is licensed for domestic use.
Furthermore, the facilities enjoyed by the Appellant (security / broadband internet access/ cleaning
/ furniture and gppliances / provison of common arees for resdents  use) are available in many

especially of acomfortable or luxurious kind, where paying visitors are provided with accommodation, meals,
and other services’. (emphasis added)
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resdentia complexes in Hong Kong through the developer or associated managemert company.
They are not the sole province of a hotel.

37. Having weighed these conflicting factors, and having paid particular attention to the
norma characterigics of ahotd aswdl asrdevant dictionary definitionsidentified above, it isnow
appropriate to step back, examine dl the relevant evidence before us, and anadlyse thiscase in the
round. In so doing, we gppreciate the strength of the Appellant’ s contentions relating to the nature
of hislicencewith Company D (seepoint 5.), the hotel- like services and amenities provided to him,
and thefact that Apartment B is operated and managed asawhole. However, on baance, we have
decided that Apartment B is not a hotel within the meaning of proviso (a) to section 9(2). We have
reached this concluson based upon the totality of the remaning factors noted above (see
particularly points 1. to4. inclusve). In particular, it issignificant that thereis no evidence before us
that Apartment B holds itsdf out to provide lodging for dl persons in the same way as does the
proprietor of ahotd (seepoint 3.). At best, the Appdlant and Ms| have shown usthat the services
and amenities provided by Apartment B for the occupants of the suites were similar to those
provided by a hotel. But this conclusion is a long way from persuading us that residence in
Apartment B should itself beregarded asaccommodationina‘hotel’, asthat term is ordinarily and
naturaly understood.

38. Additional comments. Inhissubmissions, the Appellant noted that many hotdls have
converted their rooms and leased them out as fully furnished service suites or gpatments Smilar to
Apartment B. We do not find this andogy helpful, snce a decison whether such accommodation
would qudify for the preferentid tax treatment under proviso (@) to section 9(2) should be
determined, in our view, on the basis of the analysis we have set out above.

39. During the hearing, we asked Ms Tsui what hitorica information was available to the
Department on why there is a differencein the IRO for determining the rentd vaue of a (norma)
place of residence (say in aflat) and a place of residence consisting of a hotel, hostdl or boarding
house. Ms Tsui replied that she had aso congdered this matter but, in the event, there was no
information in the files she consulted to explain the different treatment.

40. Inthisregard, it isingructive to note the Appdlant’ s comment in his submission that:

“ [1] made the uninformed decision to stay a [Apartment B] which offers cheagper
accommodation than ahotel and provide full services which aresdentia apartment
do not provide ... thinking thet it fals under the category of “hotdl, hostel or
boarding houseg’.’

41. Perhaps the Department may wish to study whether the dichotomy enshrined in
proviso (a) to section 9(2) is gppropriate in today’ s circumstances and whether it should be
retained.
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Conclusion and order

42. On the facts before us, we conclude that the Appellant has not discharged his burden
of proving that the assessments in dispute were incorrect or excessive. Specifically, we are not
satisfied that Company H provided to the Appdlant a place of resdence in a hotd, hostel or
boarding house. We hereby order the appedl to be dismissed.

43. Itisleft for usto thank both M sl (who made a spirited defence for the Appdlant) and
Ms Taui for their hepful and detalled submissions.



