INLAND REVENUE BOARD OF REVIEW DECISIONS

Case No. D88/99

Salaries Tax — deduction — expenses for self education — * paid in the year of assessment’” —
sections 2(1), 12(1)(a), 12(1)(e) and 12(6)(d)(i) (A) to (F) of the Inland Revenue Ordinance (the
“IRO’), Chapter 112.

Panel: Andrew Hakyard (chairman), Felix Chow Fu Kee and Victor Hui Chun Fui.

Date of hearing: 9 September 1999.
Date of decision: 10 November 1999.

The taxpayer clamed that under section 12(1)(e) of the IRO he should be granted a
deduction for expenses of sdf education for two sums. One sum isdropped a the hearing when it
was pointed out by the Board that the ingtitute was an unregistered school under section 12(6)(d)(i)

(A) to (F).

In respect of the second sum the taxpayer was granted a deduction for self-education
expenses (up to the then statutory maximum of $12,000) in his salaries tax assessment for the year
of payment. The taxpayer continued his studies throughout the following year. The taxpayer
clamed that the balance of tuition expenses (less the $12,000 previoudy alowed) should be
carried forward and alowed (up to the statutory limit) in the year of assessment. The assessor
disalowed the claim for deduction in the year of assessment on the basis thet, in terms of section
12(1)(e), no amount of self-education expenseswas ‘ pad in the year of assessment’ .

The taxpayer appeded on three grounds (1) the date on which actud payment for those
expenses was made should be disregarded (2) if deduction of salf-education expenses was only
alowed for the year of assessment in which they were paid, thiswould be unfair because payment
methods were determined by the course providers and (3) the Legidature could not have intended
such an unfair result and thus section 12(1)(e) should be interpreted in abroad and purposive way
to dlow the clamed deduction.

Held:
1 Section 12(1)(e) by its express terms only dlows a deduction for saf-education

expenses ' paid in the year of assessment’ . Theterm * year of assessment” isdefined
insection 2(1) tomean ‘ the period of 12 months commencing on 1 April inany year’
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2 Thereisno digputethat the amount claimed for deduction by the taxpayer was‘ pad’ .
Thereis aso no digpute that this amount was paid for * expenses of salf-education’ .
But it was not paid * in the year of assessment’ . In that regard, the Board note that
‘pad’ isavery different concept from ‘ incurred” which, by way of contrast, appears
in section 12(1)(a) and not in section 12(1)(e).

3 The amount deducted must be paid * in the year of assessment’ , not ‘ for' or ‘in
relationto’ or * in respect of the year of assessment’ . The meaning of “ pad in the
year of assessment’ is unambiguous and there is no provison whatsoever in the IRO
to dlow any further deduction for any expense of sdf-education paid in a year of
assessment to be carried forward to a subsequent year of assessment.

Appeal dismissed.

Chow Cheong Po for the Commissioner of Inland Revenue.
Taxpayer in person.

Decision:

1 The Taxpayer has gppeded againgt the Commissioner’ s determination of sdaries tax
for the year of assessment 1997/98. He claims that under section 12(1)(e) of the Inland Revenue
Ordinance (the IRO) he should be granted adeduction for expenses of saf-education in respect of
the following two items:

1.  Thesumof $20,000 (‘ theFirst Sum’ ) out of atotal amount of GBP4,400 being
part of the course fee paid for a post-graduate course offered by a UK
universty; and

2. A sumof $2,780 (‘ the Second Sum’ ) paid to alanguage inditute.
The Second Sum

2. At the Board hearing the Commissioner’ s representative, Mr Chow Cheong-po,
contrary to an earlier determination by the Commissoner, accepted the Taxpayer’ sargument that
the language course organised by the language indtitute was undertaken to ‘ gan or mantan
qudificationsfor useinany employment’ intermsof section 12(6) of the IRO. Wethank Mr Chow
for this broad and purposive admission.
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3. However, documentary evidence introduced by Mr Chow aso showed that the
language inditute did not fal within any of the universties, schools or indtitutions listed in section
12(6)(d)(i) (A) to (F). In short, at dl relevant times the language inditute was an unregistered
school. In these circumstances, the Taxpayer properly withdrew his clam for deduction of the
Second Sum. Wethank the Taxpayer for thisaction. For the record we notethat, prior to receiving
the rdlevant documents from the Commissioner’ srepresentative, the Taxpayer was not aware that
the indtitute was an unregistered school.

TheFirs Sum

4, It follows that the sole issue before usisto decide whether the Taxpayer isentitiedto a
deduction in respect of the First Sum in the year of assessment 1997/98. The facts relating to the
Frg Sum are not in disoute. We find that they are set out in the Commissoner’ sdetermination. In

ummary,

1. The Taxpayer commenced the post-graduate course with a UK university in
1995;

2. Theminimum period for completing this course was 2.5 years;

3. The Taxpayer, having made initid payments in 1995, paid the baance of the
course fee of GBP4,400 in two ingaments, namdy in April 1996 (GBP2,300)
and in October 1996 (GBP2,100) [total approximately $55,000];

4. The Taxpayer was granted a deduction for self-education expenses (up to the
then statutory maximum of $12,000) in his salaries tax assessment for the year of
payment, namely, the year of assessment 1996/97;

5.  The Taxpayer continued his studies throughout the year of assessment 1997/98;

6. The Taxpayer clamed that the balance of tuition expenses (less the $12,000
previoudy alowed) should be carried forward and alowed (up to the statutory
limit) in the year of assessment 1997/98;

7. The assesor disadlowed the clam for deduction in the year of assessment
1997/98 on the basis that, in terms of section 12(1)(€), no amount of self-
education expenseswas ‘ paid in the year of assessment’ ; and

8. TheTaxpayer gppeded to thisBoard against the Commissioner” sreection of his
objection to the assessment.

The Taxpayer’ scontentions

5. The main thrust of the Taxpayer’ s arguments before us was three-fold:
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1. Frg, by enacting section 12(1)(e) the Legidature intended to encourage people
to advance themsealves through participating in educationa courses. It followed
that ataxpayer should be digiblefor deduction of self-education expensesfor the
period of the course programme. Thus, the date on which actud payment for
those expenses was made should be disregarded.

2. Second, if deduction of salf-education expenseswas only alowed for the year of
asessment in which they were paid, this would be unfair because payment
methods were determined by the course providers. To support this argument the
Taxpayer gave an example whereby different tax trestment would, if the
Commissioner were correct, result when one taxpayer paid al the expensesin
one year (thiswasthe Taxpayer’ s case) and where another taxpayer paid those
expenses by ingaments over severa years (and could thus qualify for deduction
in each of those years).

3. Third, it follows from 2. above that the Legidature could not have intended such
an unfair result and thus section 12(1)(e) should be interpreted in a broad and
purposive way to dlow the clamed deduction. In this regard, the Taxpayer
contended that the Inland Revenue Ordinance does not prohibit carrying forward
any excess deduction paid in a previous year of assessment. He urged us
generdly to gpply the spirit and not smply the letter of the law.

Reasons for our decision

6. We sympathise with the Taxpayer’ s clam. We aso see the force of the Taxpayer’ s
exampleset out a 2. above. However, itistrite, but true, to say that taxation isnot dwaysfar. We
must gpply the law as enacted.

7. Inthis case, the law is clear and there is no room for a different interpretation: section
12(1)(e) by itsexpressterms only alows adeduction for saf-education expenses‘ paid in the year
of assessment’ . Theterm* year of assessment’ isdefined in section 2(1) tomean* the period of 12
months commencing on 1 April in any year’ . Therefore the year of assessment for 1997/98 is 1
April 1997 to 31 March 1998.

8. There is no dispute that the amount claimed for deduction by the Taxpayer was
‘pad’ . Thereisaso no dispute that thisamount was paid for * expenses of self-education’ . But it
was not paid ‘ in the [1997/98] year of assessment’ . In thisregard, we note that * paid’ isavery
different concept from‘ incurred” which, by way of contrast, gppearsin section 12(1)(a) and not in
section 12(1)(e).

9. The Taxpayer argues that it should not matter when the amount was paid and that
denid of the damed deduction is unfair. We can see both sides of this dispute. Emotiondly, the
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Taxpayer’ sargument has astrong appeal. However, the words of the IRO are clear. The amount
deducted must be paid* in the year of assessment’ , not * for' or * inreationto’ or ‘ inrespect of
the year of assessment. Given this clear wording, we do not agree with the Taxpayer that the
Legidature must have intended to alow him adeduction in this case. Indeed, it would appear that
the Legidature did not so intend because it has limited the deduction to a maximum amount
($12,000 in the year of assessment 1996/97), the meaning of * paid in the year of assessment’ is
unambiguous and thereisno provison whasoever in the IRO to dlow any further deduction for any
expense of self-education paid in ayear of assessment to be carried forward to a subsequent year
of assessment.

10. It followsthat we have no option other than to dismissthis appedl. Asindicated above,
we have some sympathy for the Taxpayer’ sclam, but the fact remainsthat he did not pay any sum
for self-education expensesin the year of assessment under apped.



