INLAND REVENUE BOARD OF REVIEW DECISIONS

Case No. D87/00

Salaries tax — employment — place of performance — source of income — 60 days limit —whether
lisbleto sdariestax — totdity of factstest—when income could be gpportioned for determination of
sdariestax — sections 8(1) and 8(1A) of the Inland Revenue Ordinance (* IRO™).

Pandl: Mathew Ho Chi Ming (chairman), Philip Kan Su Lun and Dianthus Tong Lau Mui Sum.

Date of hearing: 14 August 2000.
Date of decison: 10 November 2000.

The taxpayer objected to the additiona salaries tax assessment for the year of assessment
1995/96 and the salaries tax assessment for the years of assessment 1996/97 and 1997/98 raised
on him. The taxpayer clamed that his income should be gpportioned according to the time he
stayed in and outsde Hong Kong and only that portion relating to services rendered in Hong Kong
should be assessable to sdlaries tax. The main issue in this gpped was whether the taxpayer’ s
claim was reasonable and should be allowed.

Hdd:

Accordingto section 8(1) of the RO (* thebasic charge provison' ), incomearisng
in or derived from Hong Kong from any office or employment of profit isligble to
sdaiestax.

In addition to the basic charge provision in section 8(1), it has been decided that
thereisan additiond charging provison found in section 8(1A)(a) of the IRO which
creates aliability to tax: CIR v Goepfert 2 HKTC 210.

If the taxpayer’ s income is chargesable to saaries tax under section 8(1), then the
whole of his income is subject to tax. If section 8(1) is not gpplicable, then the
additiond charging provison in section 8(1A)(a) bites and only that part of the
taxpayer’ s income relating to the services rendered in Hong Kong is subject to
sdariestax.

If only the additiona charging provison in section 8(1A)(a) applies, then the tota
income of the taxpayer is apportioned in accordance with the number of dayswhen
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he was in Hong Kong since physica presence in Hong Kong congtituted services
rendered in Hong Kong.

When congdering the additiona charge under section 8(1A)(a), the place of
performanceis of prime concern.

The Goepfert decision has been used to support the proposition that the place of
performance of the services (from which the income arose) was not relevant in
consdering whether theincome arose in or was derived from Hong Kong from any
office or employment under the basic charge provision in section 8(1).

The Board gpproved of the totdity of facts test, as lad down by the Goepfert
decison, when deciding the locdity of an employment or income from any office or
employment which one considers whether the basic charge provison under section
8(1) appliesto ataxpayer.

Asfar asthebasic charge provision under section 8(1) was concerned, the place of
performance of services was not one of the relevant factors which may be
congdered in the totality of facts test.

The nature of an employee’ sduties and the source of an employee’ sremuneration
were clearly part of the totdity of facts which could be taken into consideration.

The function of the Revenue and the Board of Review was to gpply the law. It
followed that the law must be gpplied farly, faithfully and transparently.

The Board was of the view that the revised * Departmenta Interpretation and
Practice Note 10° wasinaccurate and mideading to taxpayers and assessors dike.
It did not properly reflect thelaw. The Board hoped that paragraphs (A) 1 to 6 of
the revised * Departmental Interpretation and Practice Note 10 could be revised
yet again so that the totaity of facts test was properly reflected.

The onus of proof in gppeding agang an assessment to the Board was on the
taxpayer: section 68(4) of IRO.

Given the confusion in the evidence presented, the Board was unable to make any
findings as to who the taxpayer’ s employer during the period under apped was.

Having consdered the evidence and the law and bearing in mind that the burden of
proof was on the taxpayer, the Board came to the conclusion that the taxpayer had
falled to discharge the burden of proof to show that the tax assessments under
appeal wereincorrect or excessve.
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15. The Board was of the view that the whole of the income under gpped was
chargegble to sdaries tax under the basic charging provision, section 8(1) of the
IRO.

16.  Thelaw rdating to source of income had adways been difficult to apply.

17.  The nexus of the taxpayer’ s employment to Hong Kong was difficult to deny.
M ore evidence than the ones produced to the Board would be required to convince
the Board that the income of the taxpayer had not arisen or was not derived from
Hong Kong from any office or employment of profit.

Obiter

It would have been nice if the IRD had drawn the attention of the Board to the revised
‘ Departmental Interpretation and Practice Note 10 even if they were disadvantageous to
itscase. Deliberatdy omitting important sources of the law in representing the current state
of law in hearings before this Board will only cast suspicion on the Revenue’ s case.

Appeal dismissed.
Cases referred to:
CIR v Geopfert 2 HKTC 210
D40/90, IRBRD, vol 5, 306
D17/90, IRBRD, vol 5, 143
D8/92, IRBRD, val 7, 107
D25/94, IRBRD, vol 9, 184
Wong Ki Fong for the Commissoner of Inland Revenue.
Taxpayer in person.
Decision:

Nature of appeal

1 Mr A (the‘ Taxpayer’ ) had objected to the additiona sdaries tax assessment for the
year of assessment 1995/96 and the salaries tax assessments for the years of assessment 1996/97
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and 1997/98 raised on him. The Taxpayer clamed that his income should be agpportioned
according to thetime he stayed in and outside Hong Kong and only that portion relating to services
rendered in Hong Kong should be assessable to salariestax. By a Determination dated 31 March
2000, the Commissioner of Inland Revenue confirmed the various tax assessments in question
(‘ Determination’ ). The Taxpayer is now gppeding againg this Determination.

2. At the hearing of this apped, the Taxpayer gppeared and gave ord testimony. The
Taxpayer was honest and we accept his testimony.

3. A subgtantid portion of the facts stated in the Determination is not disputed. Company
B wasthe Taxpayer’ s representative when histax returns for the years of assessment in question
were filed and they corresponded with the Revenue. Representatives from Company B were
present at the hearing of this appeal but they had not participated in the hearing except, perhaps, in
the role of an observer.

4. Based on the facts as sated in the Determination, the documents presented to us and
the ora testimony of the Taxpayer, we make the following findings of primary facts which are, as
best can be presented, in dmost chronologica order.

Findings of primary facts

5. The Taxpayer first entered into employment with the C group of companies ( C-
Group’ ). It isnot clear just exactly which company within the C-Group was the Taxpayers

employer. Variouscompaniesbelonging to the C-Group appeared in the evidence. Amongst them
were the following likely candidates who might be the employer:

a C Co Ltd, a company incorporated in Country D (* C-Country D). Itisthe
ultimate holding company of C Pacific Ltd (* C-Pecific’ ),

b.  C-Pacific, acompany incorporated in Hong Kong on 31 October 1986. C-
Pecific is the holding company of C Motors Ltd (* C-Motors' ),

C. C-Motors, dso incorporated in Hong Kong.

6. Negotiations for the employment of the Taxpayer by the C-Group took place outside
Hong Kong in 1987.

7. The Taxpayer was origindly offered by the C-Group to work in Country E as the
generd manager of the automobile divison of the automobile deder company under the group.
This did not happen. Instead, sometime in November 1987, he was seconded to become the
generd manager of Company F in Hong Kong taking care of a gpecific brand of automobiles.



INLAND REVENUE BOARD OF REVIEW DECISIONS

8. By aletter dated 30 May 1988, C-Pecific wrote to the Director of Immigration to ask
for arenewd of the Taxpayer’ s Hong Kong resdence permit.  This letter confirmed that the
Taxpayer ‘ is employed by this Company as General Manager, Company F. Hiswife ..., is
resident with himin Hong Kong.’

9. In 1991, the Taxpayer was promoted to become * director Motors B’ in Hong Kong
taking care of three specific brands of automobiles. We have no ideawhat* motors B’ meant. It
is not clear to which company this position of * director, motors B belonged. It may relate to
C-Pacific snce when the Taxpayer was further promoted, the letter evidencing this further
promotion (defined in the following paragraph as the Revised Appointment L etter) was addressed
to the Taxpayer, director, motors B, C-Pacific.

10. By letter dated 26 March 1993 under C-Country D letterhead, the group personnel
director set out the terms and conditions under which the Taxpayer was promoted to regiond
director, asa pacific/middie east - motors* B’ (* Revised Appointment Letter’ ). This letter was
addressed to the Taxpayer in the capacity of director, motors B, C-Pacific and contained, among
other things, the fallowing terms

a | amwriting to formaly confirm your revised terms of gppointment following
your promotion to Regiona Director, Asa Pecific/Middle East - Motors “ B”

with effect from 1 April.’

b. ° You will be gpointed to the podtion of Regiond Director, Ada
Pecific/Middle East - Motor “B”, based in Hong Kong, commencing 1 April
1993, reporting to Mr G, Director - Motor “B” )’

Your sdary paid in Hong Kong Dollars gross will be HK$... per annum.’

d ° Your Country D notiona sday, which is used for penson scheme
purposes, will be? ... per annum ...’

e. ‘  You will be offered membership of the C Overseas Penson Scheme ...
Benefits under this Scheme are based on your Country D notional sdary ...
Pensionable Service under this Scheme will apply from the date you join it.
Provided you agree to join a the outset and agree to atransfer of your rights
under the C Pecific Expatriate Schemetoit ...

f. °  Youwill continue to be provided with fully furnished accommodation in
Hong Kong.’
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g °  You will be covered by the Group’ s Internationd Permanent Hedth
Insurance Policy ... You will continue to be covered by the Hong Kong BUPA
Scheme!

h. °  Your company car will bein linewith C-Pacific’ scar policy which may be
amended from time to time”

. *  Whentravelling on Company business overseas, you will be entitled to First
Classtrave by air.’

j.° Attheend of your gopointment, or in the event of your terminating for any
reason, then the Company will be responsible for repatriating you under the
Group’ s compensation policy guideines’

k. ° Household gas, water and dectricity will be paid for by the Company.’
11. The benefits under the Revised Appointment L etter were performed and received by
the Taxpayer.
12. The Taxpayer’ s accommodation in Hong Kong was provided through two tenancy

agreements relating to an gpartment (* Company Quarters ) from 15 January 1994 to 14 January
1998. In both tenancy agreements, a Hong Kong company of the C-Group was the tenant; C
Marketing Ltd as tenant in the tenancy agreement dated 13 December 1993 and C Pecific
Holdings Ltd as tenant in the tenancy agreement dated 12 February 1996.

13. The Taxpayer transferred his rights under the C Pacific expatriate scheme to the C
oversess penson scheme. A summary of the C overseas pension scheme contained, among other
things, the following informetion:

a The C Overseas Limited Penson And Assurance Scheme was st
up by C Overseas Limited to cater for expatriate Employees of the C Group
serving in various oversess locations who cannot be accommodated in ther
base country scheme’

b. The Scheme’ s digibility provisons are dravn up S0 as to permit
enrolment of employees working anywhere in the world except Country D, and
employed by any subsidiary or associated company of the C Group.’

A gatement of the Taxpayer’ sbenefits under this Scheme as of October 1996 was supplied to the
Taxpayer from the pensions department of C-City H under C-Country D letterhead.
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14. The Taxpayer’ s sdary was paid by a Hong Kong company of the C-Group. The
Taxpayer cannot remember exactly which Hong Kong company. Company B had not (in their
letter dated 26 November 1999 to the Revenue) commented on the sub-paragraph on the
statement of facts upon which the Determination was to be made which stated that the Taxpayer’ s
income was paid by C-Motors to the Taxpayer in Hong Kong' (in paragraph 1(5)(b) of the
Determination). However, C-Pecific could have been the payer of the Taxpayer’ s salary when
one looks a the employer’ s returns of remuneration and the Taxpayer’ s own tax returns
hereinafter mentioned.

15. There was an increase in the Taxpayer’ s sdary on 1 January 1994. This was
confirmed by aletter from C-Country D dated 20 December 1993. Increases in the Taxpayer’ s
sdarieson 1 April 1995, 1996 and 1997 and hisbonuseswere confirmed by lettersfrom C Motors
Internationd Ltd in City H. We do not know how C Motors International Ltd is related to C-
Country D or its standing within the C-Group.

16. By aletter dated 15 February 1995, C-Pecific wrote to the Director of Immigration
enclosing the gpplication for right to land for the Taxpayer and certified that the Taxpayer * whois
under our employment in the capacity of Regional Director C Motors International, Asia
Pacific and Middle East, has been staying in Hong Kong over seven years. He cameto Hong
Kong with his dependents in 1987 and joined our company with effect from 1 December in
the same year.’

17. Company B produced a letter dated 5 December 1996 written by C-Country D
addressed to the Revenue (* First C-Country D Confirmation Letter’ ) to confirm that the
Taxpayer’ s employment contract was negotiated and concluded when he was in Country D in
1987 and that this contract was enforceable under Country D laws. Inthissameletter, it was stated
that * throughout (the Taxpayer’ s) employment with the C-Group, (he) has reported to the
management of (C-Country D) in Country D which has jurisdiction and exercises control over his
work.’

18. The Taxpayer dso produced to thisBoard just prior to the hearing asecond letter from
C-Country D dated 7 August 2000 (* Second C-Country D Confirmation Letter’ ) sating that:
‘ (the Taxpayer) was employed by (C-Country D) as an International Manager from November
1987 until December 1997 and as such was expected to operate in locations as directed by (C-
Country D).....(he) was requested to go to Hong Kong as Generd Manager, Company F.
Subsequently he was promoted to Director, Motors” B” then Regiond Director, Middle East and
AgaPacific. Theemployment contractswere negotiated in City H and throughout his employment
he was an employee of (C-Country D) until he was made redundant by (C-Country D) in
December 1997



INLAND REVENUE BOARD OF REVIEW DECISIONS

19. By aletter dated 7 July 1997, C-Motors wrote to the Immigration Department and
confirmed that the Taxpayer * and hisfamily arrived in Hong Kong on 2 December 1987 and have
been employed in Hong Kong since that date and have been continuoudy resident’ .

20. By aletter dated 25 November 1997 under C-Country D letterhead, the group human
resources director confirmed that the Taxpayer’ s postion would be redundant as from 31
December 1997 (* Redundancy Letter’ ) and the following were (inter dia) Sated therein:

a Y ou will receive $... as compensation for loss of office’

b. ° All other benefits will cease on 31 December 1997

c. The Company will continue to pay rent on your Hong
Kong property until 30 June 1998 or until you find other employment in Hong
Kong.’

d Y ou will be offered relocation under the C Policy in the

event that you relocate to Country D.’
The Taxpayer accepted the terms of his departure from the C-Group.

21. Inthedirectors reports of C-Motors, the Taxpayer was stated as one of its directors
covering the period from 19 February 1993 to 31 December 1997.

22. Fve employer’ sreturns of remuneration and pensions (* Employer’ s Return' ) were
produced to us at the hearing. The Employer’ s Returns for the year of assessment ended 31
March 1994 and 1995 werefiled by C-Pecific; whilethe onesfor 1996, 1997 and 1998 werefiled
by C-Motors. Asde from the obvious different employer of the Taxpayer in these two sets of
Employer’ s Returns, the Employer’ s Return for 31 March 1996 (the first year of assessment out
of the three years of assessment under gppedl) stated that the employer was * C-Motors (true
employer: C-Pacific)’ . The following is a summay of the information contaned in these
Employer’ sReturns:

Year ended
31 March 1994 1995 1996 1997 1998

Employer  C-Pacific C-Pecific C-Motors C-Motors C-Motors
(true
employer : C-
Pacific)

Capacity in - Director —  Director —  Regiona Director - Regional
which Motors B Motors B Director — Motors B Director
employed Asia Pacific/
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Middle East

Period of 1-4-1993t0  1-4-1994to 1-4-1995t0 1-4-1996t0 1-4-1997 to
employment 31-3-1994 31-3-1995 31-3-1996 31-3-1997 31-12-1997

Sdaries 1,269,230.00 1,661,544.00 1,846,153.80 1,975384.56 1,555,615.35

Bonus 47720000 75446200 36984615 364,615.38 1,563,846.15

Other 94,150.00  109,560.00

reward

Education 105,200.00 129580.00  288,537.00

allowance

Total 1,840580.00 2,525,566.00 2,321,199.95 2469,579.94 3,407,998.50
23. In these five Employer’ s Returns, we further note that the manner in which the

‘ Quarters provided’ section of dl five returnswasfilled wasinconsstent. Quarterswere stated to
be provided for the years of assessment 1993/94 and 1994/95. No quarters were stated to be
provided for the subsequent three years of assessment ( O' represented that no quarters were
provided. ‘ 1' meant that quarters were provided by the Taxpayer). However, for the years of
assessment 1995/96 and 1997/98, particulars of the Company Quarters was provided despite the
‘0" answer.

24, Inhistax returnsfor the years of assessment 1995/96 to 1997/98 (* Tax Returns' ), the
Taxpayer declared that his employer was C-Pecific and that his pogition was regiond director -
ada pacific. Except for the year of assessment 1994/95, this conflicted with the Employer’ s
Returns. We note that the Taxpayer also declared that the Company Quarters, was provided to
him by his employer or its associated corporation which was C-Country D.

25. In his Tax Returns, the Taxpayer reported his full income but clamed that only that
portion of hisincome attributable to servicesrendered in Hong Kong should be assessed to sdlaries
tax. He gpportioned hisincome by reference to the number of days he rendered servicesin Hong
Kong asfaollows.

$
() Y ear of assessment 1995/96
Income attributable to servicesin Hong Kong 1,509,414
($2,321,200 x 238/366)
Add: Rentd value (10% x $1,509,414) 150,941

Totd income 1,660,355
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@i Y ear of assessment 1996/97

Income attributable to services in Hong Kong 1,630,598

($2,469,579 x 241/365)

Add: Rentd value (10% x $1,630,598) 163,059

Totd income 1—,793 ,657

(i)  Year of assessment 1997/98

Sdaries 1,555,615

Bonus 1,563,846

Education alowance 288,537
3,407,998

Add: Rental value (10% x $3,407,998) 340,800

Totd income 3,748,798

26. Inthe Tax Returnsfor the years of assessment 1995/96 and 1996/97, travel schedules

were attached detailing the Taxpayer’ s travels outside Hong Kong as set out below. No such
travel schedule was attached to the Tax Return for year of assessment 1997/98 but Company B
supplied a schedule showing smilar caculations. The Revenue has not challenged the accuracy of

these schedules which are accepted by us.

No of daysin period

No of days where services were
rendered outside Hong Kong

No of days where services were
rendered in Hong Kong

No of days outside Hong Kong on
vacation

Leave days attributable to Hong
Kong services

Totd no of days attributable to
Hong Kong services

1995/96

366

120

224

22

14

238

365

115

226

24

15

241

1996/97 1997/98

275

not in
evidence

170

not in

evidence

17

187
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I ssue

27. Theissue for usto decide is whether, for the three years of assessment under apped,
the Taxpayer was entitled to gpportion hisincome by reference to those services rendered inside
Hong Kong (which areliable to sdariestax) and those rendered outside Hong Kong (which are not
liable to sdaries tax).

Parties cases
28. The essence of the Taxpayer’ scaseisasfollows.

The Taxpayer was recruited by C-Country D in Country D, which seconded him to work in one of
its subgdiaries in Hong Kong. The Taxpayer’ s employment contract with C-Country D was
negotiated, concluded and signed in Country D. C-Country D is a Country D company with its
centrd management and control located in Country D. Thus the Taxpayer’ s employment with
C-Country D should be non-Hong Kong sourced and only his income attributable to Hong Kong
sarvices should be subject to Hong Kong sdaries tax.

29. The essence of the Revenue’ s case is that the source of the Taxpayer’ s income s
located in Hong Kong. Hong Kong is the place where the income redlly comes to the Taxpayer.

TheLaw

30. Income arising in or derived from Hong Kong from any office or employment of profit
isliable to sariestax. This basic charge for sdlaries tax is found in section 8(1) of the IRO as
follows

‘ Salaries tax shall, subject to the provisions of this Ordinance,
be charged for each year of assessment on every person in respect of hisincome
arising in or derived from Hong Kong from the following sour ces:

(@ any office or employment of profit; and

(b) anypension.’
31. In addition to this basic charge, the High Court in CIR v_Goepfert 2 HKTC 210
decided that there is an additiond charging provison found in section 8(1A)(a) of the IRO which

creates aliability to tax in addition to the basic charge in section 8(1). Section 8(1A)(a) reads as
follows

‘ For the purposes of this Part, income arising in or derived from
Hong Kong from any employment:
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(@ includes, without in any way limiting the meaning of the expression and
subject to paragraph (b), all income derived from services rendered in
Hong Kong including leave pay attributable to such services; *

32. At page 238, Macdougd| Jin the Goepfert case set out the difference between thetwo
charging provisionsin the basic charge Sections 8(1) and the additional chargein section 8(1A)(a):

‘ If during a year of assessment a person’ s income falls within the basic
charge to salaries tax under section 8(1), his entire salary is subject to salaries
tax wherever his services may have been rendered, subject only to the so-called
“60 days rule” that operates when the taxpayer can claim relief by way of
exemption under section 8(1A)(b) asread with section 8(1B). Thus, once income
is caught by section 8(1) there is no provision for apportionment ...

Ontheother hand, if a person, whose income does not fall within the basic charge
to salaries tax under section 8(1), derives income from employment in respect of
which he rendered services in Hong Kong, only that income derived from the
services he actually rendered in Hong Kong is chargeable to salariestax. Again,
thisis subject to the “ 60 daysrule” .’

Thisisthe didtinction which lies at the heart of this apped and the issue upon which we must decide.
If the Taxpayer’ s income is chargeable to sdaries tax under section 8(1), then the whole of his
income is subject to tax. If section 8(1) is not applicable, then the additiona charging provisonin
section 8(1A)(a) bitesand only that part of the Taxpayer’ sincome relating to the servicesrendered
in Hong Kong is subject to sdaries tax. In this gpped, if only the additiond charging provison
goplies, then thetota income of the Taxpayer is gpportioned in accordance with the number of days
when hewasin Hong Kong since hisphysica presencein Hong Kong congtituted servicesrendered
in Hong Kong. This conforms to logic. When considering the additional charge under section
8(1A)(a), the place of performance is of prime concern. This is contrasted with the opposite
position (of the place of performance) that the law has taken in respect of the basic charge under
section 8(1).

33. The Goepfert decison has been used to support the proposition that the place of
performance of the sarvices (from which theincome arose) was not relevant in consdering whether
the income arose in or was derived from Hong Kong from any office or employment under the
basic charge in section 8(1). Macdougall J stated at page 236 that: ‘ It follows that the place
where the services are rendered is not relevant to the enquiry under section 8(1) as to
whether income arises in or is derived from Hong Kong from any employment. It should
therefore beignored.” .
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34. Macdougall Jaso approved of thetotality of factstest when deciding the locdity of an
employment or income from any office or employment which one considers whether the basc
charge under section 8(1) appliesto ataxpayer. We believethat the correct approach inidentifying
the source of incomeisthetotality or al factorstest. The Goepfert decision supportsthis (at page
237) asfollows:

‘ Soecifically, it is necessary to look for the place where the income really
comes to the employee, that is to say, where the source of income, the
employment, islocated. As Sr Wilfred Greene said, regard must first be had to
the contract of employment.

This does not mean that the Commissioner may not ook behind the appearances
to discover thereality. The Commissioner is not bound to accept as conclusive,
any claim made by an employee in this connexion. Heisentitled to scrutinize all
evidence, documentary or otherwise, that isrelevant to the matter.

There can be no doubt therefore that in deciding the crucial issue, the
Commissioner may need to look further than the external or superficial features
of the employment. Appearances may be deceptive. He may need to examine
other factorsthat point to the real locus of the sour ce of income, the employment.

It occurs to me that sometimes when reference is made to the so-called “ totality
of facts’ test it may be that what is meant is this very process.’

35. Then at page 238, Macdougal J stated that: “ It seems probable that the totality of
facts test has been interpreted differently by different Boards. It isonly when that so-called
test embraces the place where the services were rendered or otherwise introducesirrelevant
mattersthat it becomesimpermissible.’ Itislooking at this passage together with the passage at
page 236 quoted above that one sees the specific rgection of the place of performances of the
sarvices asrelevant a dl in congderation of the basic section 8(1) charge. It should therefore not
be one of the factors which may be considered in the totdity of facts test. While Macdougall J
specificaly excluded place of performance asrelevant in the totdlity of factstest, he did not specify
which were the relevant facts which could be taken into consideration. Perhapsit would have been
unwiseto list the rlevant facts snce each case will have their own peculiar st of facts and defining
them would be impossible. With respect to Macdougdl J, if we were to take into account the
totality of facts, wefail to see why the place of performance cannot be arelevant factor. We are,
however, bound by the Goepfert decison in this regard and we must disregard the place of
performance as relevant when consdering the basic charge under section 8(1).

36. The Revenue has not drawn our attention to Departmenta Interpretation and Practice
Note 10 (' DIPN 10" ) which was revised substantidly due to the Goepfert decison. DIPN 10
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concerns itsdf with what the Revenue would take into consderation when looking a the source of
employment or salary-type income under the basic section 8(1) charge.

37. This replaced the previous DIPN 10 which had sought to list out Sx factors when
determining whether an employment fell within section 8(1):

e

©)

(4)

(©)

(6)

Q) The place where the contract, whether verbal or
written, is enforceable;

The exact nature of the taxpayer’ sduties and identification of what heis
remuner ated for;

Whether the taxpayer servesor holdsofficein, or has employment with, a
Hong Kong company, organization or establishment in Hong Kong of a
non-resident business,

Who remuner ates the taxpayer - wherethe cost of thisremuneration or of
his service is ultimately borne;

Whether the remuneration or cost forms ultimately or directly part of the
expenses or cost of a Hong Kong company or establishment;

Whether the duties performed by the taxpayer during temporary absences
fromthe Colony wereincidental to hisemployment or officein the Colony
or completely distinguishable fromthat role’

Theold DIPN 10 then went further under the heading * Extensgon of Charge’ and madeit clear that
the second factor in the above ligt of Sx factors was not meant to include the performance of the

taxpayer’ sduties.

If the income from employment does not come within the basic

charge, because it does not “arisein” or “derive from” a source in the Colony,
then consideration will need to be given as to whether liability arises under the
extension to the basic charge by the provisions of section 8(1A). Sub-section (a)
of section 8(1A) doesnot in any way limit the chargein section 8(1); it extendsthe
charge by specifically including asincome arising in or derived from the Colony,
all income derived from services rendered in the Colony ...’

38. The more comprehensive interpretation old DIPN 10 (&kin to, but not, the totality of
factstest) was replaced by anew interpretation which the Revenue thought should be gpplied in the
light of the Goepfert decison. The new interpretation was a Smpler three factors test when
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congdering the locdity of an employment found in paragraph (A) 3 of the revised DIPN 10 as
follows

‘ (1) Thecontract of employment was negotiated and entered into outside
Hong Kong;

(2) Theemployer isresident outside Hong Kong; and
(3 Theemployee' sremuneration is paid to him outside Hong Kong.

Therevised DIPN 10 daborated in its subsequent paragraph 5: * Where all three factorsare not
resent the Revenue will regard the existence of an overseas contract with a non-resident
employer as outweighing the payment of remuneration in Hong Kong. On the other hand,
wherethe employer isresident in Hong Kong, it isunlikely that a claimfor a non-Hong Kong
employment would be conceded even though the contract of employment was entered into
outside Hong Kong with remuneration paid outside Hong Kong.” And in its subsequent
paragraph 6: * It isexpected that in the greater majority of cases the questions of Hong Kong
or non-Hong Kong employment will be resolved by considering only the three factors
mentioned above. However, the Department must reservetheright, in appropriate cases, to
look beyond those factors. As pointed out in the Goepfert decision —* There can be no doubt
therefor that in deciding the crucial issue, the Commissioner may need to ook further than
the external or superficial features of the employment. Appearances may be deceptive. he
may need to examine other factors that point to the real locus of the source of income, the

employment” .’

39. DIPN 10, old or revised verson, being an adminidrative interpretation, is not binding
us. Differently condtituted Boards have stated that dl factorswill be looked at rather than just the
three factorsin therevised DIPN 10. Therevised DIPN contradictsthe totality of factstest which
was endorsed by the Goepfert decison. We agreetotaly with the Board in D40/90, IRBRD, val
5, 306 whenit said: * Apparently, the Commissioner has promulgated threeteststo be studied
when deciding if employment is located outside of Hong Kong. We can find no direct
justification for what the Commissioner has promulgated following the Goepfert decision.
Indeed by saying that if a taxpayer complieswith threetests, heis not taxablein Hong Kong
it would seem to us to be contrary to the* totality of facts test” set out by MacDougall J. It
surely must be wrong to ook at three facts only.’

40. Therevised DIPN 10 aso noted in paragraph (A) 1 thereinthat‘ It also followsfrom
the judgment of the Court (in Goepfert’ s case) that other factors, such as the nature of the
employee’ sdutiesand whether hisremuneration forms part of the expenses of a Hong Kong
Company or establishment, which the Department has previously taken into account will
not often have relevance to the question of employment.” We disagree with thisstatement. As
part of the findings of fact by the Board gppeded againg in the Goepfert decision (referred to in
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subsequent  paragraphs hereinafter gppearing), it was obvious that they had taken into
consderation the nature of the employee s duties and dso the costs of the employee s
accommodation being borne partly by the Hong Kong company and partly deducted at the source
of hissdary paid by an offshore company in New Y ork. Macdougal Jhad accepted thesefindings
in reaching his decison. The nature of an employee s duties and the source of an employee’ s
remuneration are clearly part of the totdity of facts which can be taken into consderation.

41. It isnot difficult to see why our attention was not drawn to the revised DIPN 10. The
Revenue does not dispute that negotiations of the initid contract with the Taxpayer took place
outsde Hong Kong. The confirmation of the revised terms of his appointment was contained in the
Revised Appointment Letter issued by C-Country D. There is a posshility of the Taxpayer’ s
employment contract being entered into outside Hong Kong and his employer may have been C-
Country D which may have been resident outsde Hong Kong. If these were established facts, then
the application of therevised DIPN 10 would result in the Taxpayer’ semployment being offshore,
thus no salariestax was chargeable (at least for that part of service not rendered in Hong Kong). It
was perhaps with the revisonsto DIPN 10 in mind that the Taxpayer, probably with the advice of
Company B, launched this gpped to thisBoard. The function of the Revenue and thisBoard isto
apply thelaw. It followsthat the law must be applied fairly, faithfully and transparently. We are of
the view that revised DIPN 10 is inaccurate and mideading to taxpayers and assessors dike. [t
doesnot properly reflect thelaw. We hopethat paragraphs (A) 1 to 6 of the revised DIPN 10 can
be revised yet again so that the totdity of factstest is properly reflected.

42. Several Board cases decided just after the Goepfert decison were cited to us by the
Revenue.

a In D17/90, IRBRD, val 5, 143, the taxpayer was employed by the Hong Kong
subgdiary of an American company under a written contract. Much of the
services provided by the taxpayer was rendered outside Hong Kong as part of
the AsalPacific region interna audit and monitoring. His sdary and expenses
were paid by the Hong Kong subsidiary. The taxpayer argued that athough his
sdary and expenses were paid by the Hong Kong subsidiary, thiswas* internd
billing and they were ultimaedy charged back to the American holding
company.

b. In D40/90, IRBRD, vol 5, 306, the taxpayer was aso employed by the Hong
Kong subsdiary of a multi-nationd US based group after answering
advertisementsin Hong Kong. Hewas paid in Hong Kong and his employment
was accepted by him in Hong Kong. He traveled extensively outside in the
performance of his services. The Board considered the Goepfert decison and
said at page 313 that: * what thelearned judge had said in hisdecision isthat
Board of Review must look at all of the relevant facts. The Board must
then ignore the place where the services are rendered and decide for the
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purposes of section 8(1) of the Inland Revenue Ordinance what is the true
source of income, namely where “ the employment is located” .’

C. InD8/92, IRBRD, vol 7, 107, the taxpayer, a US resident, was employed by
the Hong Kong subgdiay of a multi-nationd company. He accepted his
employment in the USA by signing and returning an offer of employment mailed
to him. He worked for the Far East Region and not only for the Hong Kong
subsidiary employer. The apped was heard with the taxpayer being absent.

d. InD25/94, IRBRD, vol 9,184, the taxpayer reported in his tax return that he
was employed by the Hong Kong subsidiary of a US company. He later
contended he was, in fact, employed by the US parent. Negotiation for his
employment took place in Hong Kong. The US company had under its
letterhead set out the terms of the taxpayer’ semployment with the Hong Kong
subsdiary. The Hong Kong subsdiary confirmed that the taxpayer was
employed by the Hong Kong subsidiary. Thetaxpayer was paid in Hong Kong
dallars and in Hong Kong. The Hong Kong subsidiary had filed employer’ s
return in respect of the taxpayer’ sincome.

e InD79/97, IRBRD, vol 12, 461, the taxpayer was employed by a non-Hong
Kong company as regiond director of operations. He was based mainly in
Hong Kong to overseas operation in the region. He spent 229 working daysin
Hong Kong. Hisnon-Hong Kong incorporated employer filed the employer’ s
return in respect of the taxpayer’ sincome. Hissdlary was paid in Hong Kong.
Hismedicd insurance schemewasin Hong Kong. The place of enforcement of
his retirement scheme (based on a HK Dollar Guaranteed Fund) was in Hong
Kong. The Board assumed that the employment negotiations took place
offshore. But the letter of gppointment was written on the non-Hong Kong
company’ s Hong Kong office letterhead with Hong Kong address. The non-
Hong Kong company employer was registered in Hong Kong as a foreign
company under Part XI of the Companies Ordinance. The taxpayer did not
appear in the apped but did give full written submissons.

43. In dl of the above Board cases, the taxpayers failed to convince previous and
differently congtituted Boards that their income did not arisein or was not derived from Hong Kong
from any office or employment of profit. Section 8(1) was applied to render their total income
taxable athough they were dl travelling outs de Hong Kong to perform part of thelr services under
their employment contracts. In al of these cases (except one), the employer was on the evidence,
undisputedly, a Hong Kong company. The exceptional non-Hong Kong employer was aforeign
company but it was registered in Hong Kong under Part X1 of chapter 32. While we may see
amilar individud facts in these previous cases Smilar to the present gpped, it is dangerous to
determine this gppeal by mere comparison with individua findings of facts in previous cases.
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44, In the Goepfert case, the taxpayer was sent to work in Hong Kong. About two-third
of his activities were in Hong Kong and the baance were offshore. In that case, not only did the
taxpayer gave ord testimony, persons from the group of companies which employed the taxpayer
gave evidence and ord testimony a the hearing. The Board there had the benefit of the direct
evidence from the employer on the nature of the taxpayer’ s job and the business organization,
set-up and operation of thegroup. Thisistheonly case (out of the casesreferred to us) inwhich the
Board found in favour of the Taxpayer. TheBoard' smain findings are found a the end of the case
stated at page 221 and Macdougdl J summarized these findings a page 224. In deciding that, as
ameatter of fact, the source of the taxpayer’ s income was offshore, the Board gave the following
reasons.

a The taxpayer had no employment contract with the non-Hong Kong
incorporated (but registered in Hong Kong as aforeign company) (caled inthis
paragraph ‘* HKCo' ) subsdiary of the group of companies to which the
taxpayer was seconded.

b. Instead he had a contract of employment with the offshore company of the
group of companies in which he worked (caled in this paragraph * USCo’ ).
The contract was entered into outside Hong Kong.

C. He was paid in US dollars in the US by the USCo. The HKCo was never
responsble for his remuneraion ultimatdly.

d. He performed his work in Hong Kong but his locdity was one of convenience
and had no bearing on work that he did since it was carried out exclusvely for
overseas companies.

e The nature of the taxpayer’ s duties when performed abroad was smilar or an
extenson of his duties in Hong Kong. The duties in Hong Kong were
themselves performed exclusively for the non-Hong Kong based affiliates, not
for the HK Co.

f. In carrying out his duties, the taxpayer was not under the jurisdiction of the
HKCo as to the manner in which he did so, the HKCo being vested with no
power in that repect, the monitoring of histime being for the purpose of billing
the other group companies not for criticd purposes. If any fundamenta
complaint asto hiswork wereto arise, it would emanate from the offshore office
to which he was ultimately respongble, not Hong Kong.
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o] The HK Co took asecretarid roleand theHK Co’ sraisond’ etre seemed to be
to assg the taxpayer in carrying out his technica advice and function for the
offshore group companies rather than the reverse.

h. Though part of the cost of the taxpayer’ saccommodation was borneinthefirst
instance by the HKCo the remainder was deducted from his salary at source,
I.e. offshore; and that part which was borne by the HK Cowasdirectly charged
to the offshore group companies and not ultimately borne by the HK Co.

The High Court agreed with the Board' sconclusion and held that, on the evidence accepted by the
Board, the taxpayer was bound to succeed. It should be noted that the Board had the benefit of
substantia ord testimony from both the employee and the employer and that evidencein respect of
the nature and function of the employee’ s position were quite detailed. There was no suggestion
that the Board' s decison was open to challenge under Edwards v. Bairstow [1956] AC 14,
namely that no person acting judicialy and properly ingtructed as to the relevant law could have
cometo that decison. It isevident that the High Court has not sought to impose any new testsin
respect of locality of incomefor sdariestax purpose. Instead thetotdity of factstest wasimplicitly
approved.

45, Having stated the law aswe interpret it to be, we now eva uate the evidence presented
to us, our findings of primary facts and attempt to gpply the totdity of facts test as endorsed in the

Goepfert case.

46. We bear in mind that the onus of proof ison the Taxpayer. Under section 68(4) of the
IRO, * the onus of proving that the assessment appealed against is excessive or incorrect
shall be on the appellant.’

Who isemployer

47. Thereis confusion in the evidence presented to us as to who was the employer of the
Taxpayer a therdlevant times. Thisis not helped by the long ten year period when the Taxpayer
was in Hong Kong working for the C-Group (November 1987 to December 1997) during which
time hisduties, positions, remuneration, and perhaps even his employer, may have changed severd
times. Certainly the pogtion of * international manager’ raised in the recent Second C-Country D
Confirmation L etter was apogition which was never raised by the Taxpayer in his correspondence
with the Revenue prior to the Determination. A clear precise documentary trail of the Taxpayer’ s
employment, his duties and obligations and who his employer was in the C-Group was not
established by the Taxpayer .

48. The written evidence were contradictory and pointed to three employers within the C-
Group which could have been C-Country D in Country D and C-Pacific and C-Motors in Hong
Kong. On the one hand, the following written evidence showed a Hong Kong employer: Thereare



INLAND REVENUE BOARD OF REVIEW DECISIONS

the Taxpayer’ s own Tax Returns in which he declared that his employer was C-Pecific, a Hong
Kong company. There are dso the Employer’ s Returns of C-Motors which stated that the
Taxpayer was C-Motor’ s employee during the periods under apped (except for the year of
assessment 1995/96 when C-Motors confusingly stated that the employer was * C-Motors (true
employer C-Pacific)’ . There are dso the letters from C-Pecific in 1988 and 1995 to the Hong
Kong Immigration authorities applying for permit for their employes, the Taxpayer, to stay in Hong
Kong. Theletter written by C-Motorsto the Immigration in 1997 was more ambiguous stating that
the Taxpayer was employed in Hong Kong without unequivocaly stating whom the employer was.
What istdling istheinability of the Taxpayer to produce the employment contract itsdf. Hisown
copy islost but certainly copies would be available from the C-Group.

49, The written evidence pointing to the possibility of C-Country D being the employer
were the Revised Appointment Letters, the Redundancy Letters and the First and Second C-
Country D Confirmation Letters. The assartions made in these letters from C-Country D are
untested by cross-examination and clarifications of these assertions was unavailable asno onefrom
the employer’ sSde was cdled to give evidence to assst us. We are unable to make any findings
asto who wasthe Taxpayer’ semployer during the period under gpped. Certainly it has not been
proved to us that on, a balance of probabilities, the employer was C-Country D. The only other
employers |eft are the two Hong Kong companies, C-Pecific and C-Motors.

Other indicias of locality

50. On the one hand, we have the following evidence (which we accept) pointing to
Country D as source of employment of the Taxpayer:

a.  TheTaxpayer traveled to Country D to have meetingsthere in Country D office
of the C-Group; perhaps not the monthly regular trips as the Taxpayer has
recalled, but nonethel ess frequent (eight times in year of assessment 1995/96,
four times in year of assessment 1996/97, no evidence for year of assessment
1997/98).

b. In addition to the business trips to Country D, just under one-third of histime
was spent out of Hong Kong as set out in the above mentioned travel schedules.
We are unable to take into account the place of performance in deciding the
locality of the Taxpayer’ semployment under thebasic charging provisonthat is
section 8(1). But we take the fact that the Taxpayer had to travel outsde Hong
Kong gpproximatdy one-third of the time as an indication of the nature of his
employment asaregiona director (at least for years of assessment 1995/96 and
1997/98 according to the Employer’ s Returns).

C. The C-Group in Country D determined the Taxpayer’ s remuneration and
benefits annudly.
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The negatiation for the initid employment of the Taxpayer in 1987 took place
outsde Hong Kong. The decison to make his position redundant was taken by
the C-Group in Country D.

The Taxpayer’ s Tax Return stating that the company quarterswas provided by
C-Country D.

The Revised Appointment Letter and his Redundancy Letter were written by
C-Country D and the First and Second C-Country D Confirmation L etters (but
with the caveats that (i) no-one from the employer or C-Group were available
aswitness, (ii) the possibility C-Country D wasreferring to another and perhaps
consecutive podtion of the Taxpayer, that is, internationd manager, and (iii) the
absence of the employment contract in the written evidence).

51. On the other hand, we have the following evidence to show that the Taxpayer was
employed by C-Motors or C-Pacific in Hong Kong:

a

The five employer’ s remunerations filed by C-Pacific for years of assessment
1993/94 and 1994/95 and by C-Motors for years of assessment 1995/96,
1996/97 and 1997/98.

The Taxpayer’ sown tax returns declaring C-Motors to be his employer.

The Taxpayer’ s sdary was in Hong Kong dollars and he was paid in Hong
Kong.

Asde from the sdary, other benefits pointed to Hong Kong. The Company
Quarters were provided by other Hong Kong companies within the C-Group
who acted as the tenants. The Taxpayer joined of the C overseas penson
scheme after the Revised Appointment Letter. The C overseas pension scheme
was for non-Country D employees. The Taxpayer was amember of the Hong
Kong BUPA insurance scheme.

The Taxpayer’ s paymaster was either C-Motors or C-Pecific, Hong Kong
companies. Whether these Hong Kong companies charged back the
Taxpayer’ s remuneration to C-Country D or not is irrdlevant. In any event
there was no evidence before usthat this charging back actudly happened. The
fact remains that the C-Group had seen it fit to pay the Taxpayer using its Hong
Kong resident companies.
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f. The entire family of the Taxpayer was physcdly resdent in Hong Kong. Thisis
evident from C-Pecific’ sabove two lettersto Immigration dated 30 May 1988
and 15 February 1995 (see paragraphs 8 and 16 above) and C-Motors|etter to
Immigration dated 7 July 1997 (see paragraph 19 above). Thisisdifferent from
the place where the Taxpayer performed his services. About one-third of his
services were performed outsde Hong Kong and the baance two-thirds in
Hong Kong. We disregard the place of performance in accordance with the

Goepfert case.

52. Wedo not know who isthe Taxpayer’ semployer. Wehaveonly the barest ideaof his
duties and obligations. In a locd role, he was taking up responghilities for Hong Kong. In a
regiona role as regiond director, the C-Group was obvioudy usng Hong Kong as its regiona

headquarters and the Taxpayer was in charge of the region. We do not have the origind

employment contract from which dl revisons and anendmentsflowed. We do not have the benefit

of ord testimony from the C-Group. All these would have given us assstance in Determination of

the locdity of the Taxpayer’ semployment.

Conclusion

53. Having considered the evidence and the law and bearing in mind that the burden of
proof ison the Taxpayer, we have cometo the conclusion that the Taxpayer hasfailed to discharge
the burden of proof to show that the tax assessments under appeal wereincorrect or excessive. It
followsthat we are of the view that the whole of the income under appedl is chargeable to sdlaries
tax under the basic charging provison, section 8(1) of the IRO. But we sympeathize with the
Taxpayer. The law relating to source of income has dways been difficult to goply. The revised
(andin our view, erroneous) DIPN 10 has only served to add to the difficulty. (It would have been
niceif the Revenue had drawn our atention to therevised DIPN 10 evenif it were disadvantageous
to itscase. Ddiberately omitting important sources of the law in representing the current State of
law in hearings before this Board will only cast suspicion on the Revenue’ scase)) Evenif wewere
to accept that the employer was C-Country D &t itsface value and given the same evidence (or the
lack of it), we doubt if wewould have reached adifferent concluson. The nexusof the Taxpayer’ s
employment to Hong Kong isdifficult to deny. More evidence than the ones produced to uswould
be required to convince usthat hisincome had not arisen or was not derived from Hong Kong from
any office or employment of profit. The apped is dismissed and the Determination confirmed.



