INLAND REVENUE BOARD OF REVIEW DECISIONS

Case No. D86/02

Salariestax —whether artificid transaction —whether contract of sarvice— section 61 of the Inland
Revenue Ordinance (‘IRO’) — whether dday in taking action by the Commissoner.

Pand: Andrew Hakyard (chairman), Kenneth Ku Shu Kay and Michael Seto Chak Wah.

Dates of hearing: 18 April and 10 May 2002.
Date of decison: 15 November 2002.

At al materid times, the gppdlant, through Company B, acted as Company A’ s principd
and was in charge of Company A’s insolvency department.

The gppellant clamsthat he was not an employee of Company A and that the servicefees
paid by Company A to Company B should not be assessed to sdaries tax as his employment
income.

The gppellant dso claims that the Commissioner took up his case too late as Company
B’ s books and record had been destroyed. Thus, there was a breach of natural justice.

Hed:

1.  TheBoard found that Company B was in the transaction only a receptacle into
which thegppdlant’ sremuneration would be paid and asavehiclefor deriving very
ggnificant taxation advantages. Thus, thistransactionisatificia withintheterms of
section 61 of the IRO and should be disregarded (Seramco Ltd Superannuation
Fund Trusteesv ITC (Jamaica) [1977] AC 287 and D69/98, IRBRD, vol 13, 412

applied).

2.  The Boad (the Chairman dissenting) found that the appelant had a disguised
employment with Company A (Market Invedtigationsv Minister of Social Security
[1969] 2 QB 173 applied).

3. TheBoard found that therewas no breach of naturd justicein this case. Therewas
no fault in the part of the Commissioner. The time lapse is regrettable but
understandable.
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Obiter:

Even if this transaction was not within the terms of section 61 of the IRO, it would be
within theterms of section 61A of the IRO asit was carried out for the sole or dominant
purpose of enabling the gppellant to obtain atax benefit.

Appeal dismissed.
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Ng Y uk Chun for the Commissioner of Inland Revenue.
Taxpayer in person.

Decision:

1 This is an apped againg the additiona sdaries tax assessments raised on the
Appdlant for the years of assessment 1992/93 to 1995/96 inclusve. The Appdlant clamsthat he
was not an employee of Company A and that the service fees paid by Company A to Company B
should not be assessed to sdariestax as his employment income.

Agreed facts

2. The Appdlant had previoudy been employed as a manager of Company C. His
employment with Company C ceased in January 1991.
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3. In the years of assessment 1992/93 to 1995/96, the Appellant declared the following
income in his sdaries tax returns or tax returns:
Year of assessment 1992/93  1993/94  1994/95 1995/96
$ $ $ $
Income from Company B 78,000 625,000 122,000 -
Income from Company D
from 7-1995 to 3-1996 - - - 2,400,000
Totd income 78,000 625,000 122,000 2,400,000

The Appellant declared in hissdariestax return for the year of assessment 1992/93 that Company
B provided him with quarters for the year ended 31 March 1993.

4, Based upon the above returns the assessor raised the following sdaries tax
assessments on the Appelant:

Y ear of assessment 1992/93 1993/94 1994/95 1995/96

$ $ $ $
Net chargeable income 39,800 625,000 48,900 2,400,000
Tax payable thereon 2,182 93,750 3.001 360,000

The Appellant did not object to these assessments.

5. (@ Company B wasincorporated in Hong Kong as aprivate company on 7 March
1991 with an issued and paid up capital of $2.

(b) Atdl rdevant timesthe Appelant and hiswife, Ms E, were Company B'sonly
shareholders and directors. At dl rdevant times Company B’s busness
address was the same as the Appellant’ s resdentia address.

(c) Company B closed its accounts annualy on 30 June. The following income and
expenditure was shown in its accounts from the date of incorporation to 30 June
1994:

Year ended 30June1992 30Junel1993 30June 1994

$ $ $
Income
Consultancy income 888,259 1,245,350 805,000
Rentd income 8,000 10,000 -

896,259 1,255,350 805.000
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Expenses
Audit fee 6,000 7,000 7,000
Bank interest or
charges 410 140 192
Cleaning 22,670 30,998 32,461
Consultancy fee - - 35,000
Depreciation 11,920 46,814 84,085
Directors sdaries 73,600 625,000 122,000
Entertainment 56,849 84,521 150,735
Medica expenses 22,989 22,013 10,883
Motor car expenses - 14,203 56,587
Newspaper 3,264 10,945 7,635
Printing and Sationery 430 205 3,513
Rent, rates etc 350,098 328,908 46,596
Repairs etc - 4,489 8,120
Sundry expenses 9,843 6,405 3,976
Telephone and fax 11,565 26,438 15,519
Traveling 59,342 26,991 48,724
Tuition and education 11,050 6,400 -
Utilities 15,240 15,151 15,749
655,270 1,256,621 648,775
Profit (Loss) 240,989 (1,271) 156,225

(d) Company B'sfixed assets, on which depreciation was claimed, included a golf
motor vehicle, domestic eectrical gppliances and domestic furniture.

(e) Company B has not submitted to the Inand Revenue Department (IRD’) its
profitstax return for the year of assessment 1995/96 or accompanying accounts
for the year ended 30 June 1995.

(f) By specid resolution passed on 20 November 1997, it was resolved that
Company B bewound up voluntarily. In aletter dated 21 January 1998 to the
IRD, the liquidator of Company B stated that Company B had not traded and
had no income of any sort since early 1995.

The agreed facts reating to the provison of service by the Appdlant to Company A

(& TheAppdlant commenced to provide serviceto Company A through Company
B from 9 December 1991.
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The date of cessation of the Appellant’ s engagement with Company A was 15
June 1995.

There was no written service contract entered into between Company A and
Company B. Nor was there any written agreement between Company A and
the Appelant.

The Appelant acted as Company A's principd in charge of Company A's
insolvency department.

The following employees worked in the insolvency department when the
Appdlant headed the department: Ms F (secretary), Ms G (senior — joined 8
February 1993) and Mr H (senior — left 9 October 1993)."

At dl relevant times the Appdlant used a name card that described him as
‘Principd’ for ‘[Company A] — Certified Public Accountants. There is no
reference on the card to Company B.

Company A made the payments of service fees for the Appdlant’s work to
Company B's bank account. The amounts were:

Year ended 31 March Amount

1993 $655,000 (basic payment of $30,000 per month
- 12 + varigble payment® of $295,000)

1994 $710,000 (basic payment of $30,000 - 3
months + $35,000° - 9 months + variable
payment of $305,000)

1995 $1,347,651 (basic payment of $35,000 - 3
months + $39,000* - 9 months + vaiadle
payment of $891,651)

1996 $417,847 (basic payment of $39,000 - 2

months + variable payment of $339,847)
The Appd lant was not required to employ his own assstant.
A summary of reimbursement for entertainment expenses made by Company A

to the Appellant during 1993 and 1994 and copies of the supporting vouchers
are a gppendices C1 and C2 to the determination.

" Arather evpoyes Mrr |, wes dso employed during thefirst helf of 1992 (ssebunde AL pegess1t03).
wes cdadaad a 40%d the net prdfit genarated by theinsdlvency depatmant.
. 000 10 $36000in Ly 1998
Inoreesed from $35000 to $39,000in Ly 1994

? Thsvaigde
* Inoressd from
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() Thefeesforthe Appelant’ s gppointment as receiver or liquidator were charged
by Company A and were recorded as trading receipts of Company A. Those
fees were included for the purposes of computing the amount of the varigble
payment made by Company A.

7. On divers dates the Commissoner raised on the Appdlant the following additiond
sdaries tax assessments under section 61A of the IRO:

Year of assessment 1992/93  1993/94  1994/95 1995/96
$ $ $ $
Servicefee paid by
Company A to Company
B 600,000 710,000 1,347,651 417,847
Income from Company D - - - 2,400,000
Totd income 600,000 710,000 1,347,651 2,817,847
Less: Charitable donation - - 1,100 -
Income aready
assessed 39,800 625,000 48,900 2,400,000
Additional assessable
income 560,200 85,000 1,297,651 417,847
Additiond tax payable 87,818 12,750 198,981 62,677
8. The Appellant objected to the assessments at paragraph 7 above.
9. In the determination issued by the Commissioner on 31 December 2001 relating to

the Appdlant’s objections, the additional sdlaries tax assessments for the years of assessment
1993/94 to 1995/96 inclusive were confirmed and the additional sdlaries tax assessment for the
year of assessment 1992/93 increased as follows:

Year of assessment 1992/93

$
Service fee paid by Company A to Company B 655,000
Less: Income dready assessed 39,800
Additiond assessable income 615,200
Additiond tax payable 96,068

In the determination the Commissioner considered that:

(8 the Appdlant entered into atransaction (involving the interposition of Company
B between the Appdlant and Company A) that was atificid or fictitious within
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the terms of section 61 of the IRO and should be disregarded. He considered
that the income in question was in substance the Appellant’ s persona income
chargeable to sdariestax; and

(b) inany event, thistransaction was carried out for the sole or dominant purpose of
enabling the Appellant to obtain atax benefit within the terms of section 61A of
thelRO. Intheresult, the Commissioner concluded that the servicefeespaid by
Company A were in substance remuneration of the Appellant for the services
rendered to Company A as an employee.

10. On 31 January 2002 the Appellant gppeded to the Board of Review againg the
Commissioner’ s determination. The grounds of gpped were:

(8 hewasnot an employee of Company A at any time and thus no salariestax can
be payable; and

(b) there was a breach of naturd justice in the way in which this matter has been
taken up long after the proper time for its consideration, which was well after
Company B’s books and records had legaly been destroyed following its
liquidation.®

Thelaw

11. The overdl issue for our decison is whether, and if s0 to what extent, the
Commissoner’s determination at paragraph 9 is correct. Our decision has been based yon
congderation of sections 8(1), 9A, 12(1), 14, 16(1), 61, 61A and 68(4) of the IRO and the
following propositions of law.

Section 61

12. In Seramco Ltd Superannuation Fund Trusteesv ITC (Jamaica) [1977] AC 287 the
Privy Council decided that the statutory terms *atificid’ and *fictitious', appearing in a legidative
provison very smilar to section 61, are not legd termsof art and are capable of bearing avariety of
meanings according to the context in which they are used. It was dso hdd that ‘atificd’ has a
wider meaning than ‘fictitious’ and that a commercidly unredigtic transaction is congdered
‘atificd’ (seeaso D69/98, IRBRD, vol 13, 412).

Section 61A

13. Yick Fung Egtates Ltd v CIR [2000] 1 HKLRD 381 at 399B to H, per Rogers JA:

* The Appdlat dso contended thet the IRD hed failed to provide im with evidence anwhich it relied, nemndly the documents provided toit by
A. Rior to the hearing, however, this documentation wes provided both to the Appellant and to this Boerd and the Appdllant did nat
pusethsmete & the heaing.
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‘... thetests set out in s.61A have to be applied objectively.

There are seven matters (a) to (g) to which the section requires that regard
must be had. On a clear construction of the subsection, the section would not
be relevant or the subject matter of consideration unless there was a tax
benefit. ... On that basis, the various matters at (a) to (g) have to be
considered and if upon that exercise, the conclusion would be arrived at that
the person who entered into or carried out thetransactiondid so for the sole or
dominant purpose of obtaining a tax benefit, the Assistant Commissioner may
exer cise one of the two powers set out in sub-s.(2).

In this Court, there was some discussion asto whether it is necessary for more
than oneitemin matters (a) to (g) to indicate the sole or dominant purpose for
it to be possible that that conclusion be arrived at. In my view, the posing of
the question itself possibly indicates an erroneous approach to the section.

Clearly, what must happen is that those matters must be considered and the
strength or otherwise of the various resulting conclusions from considering
those matters must be looked at globally. On the basis of that assessment, it
must be decided whether the sole or dominant purpose was the obtaining of a
tax benefit. It may be observed, for example, that one or other of the matters
in (a) to (g) may be strongly or weakly suggestive of a purpose of obtaining a
tax benefit or may be strongly or weakly suggestive of some other purpose.

The Assistant Commissioner who undertakes such task has to use his own
common sense and apply the results of his deliberations in respect of each
matter and come to an overall conclusion.’

Whether in substance the Appellant held an employment

14. An employment exists where there is a contract of service as opposed to a contract
for services (Cassidy v Minigtry of Hedlth[1951] 1 All ER 574 and D19/78, IRBRD, vol 1, 323).
In Chan Kwok-kin v Mok Kwan-hing [1991] 1 HKLR 631 the Court of Appeal decided that no
gngletest determined whether a contract was one of service or for services, that ultimatdy thisisa
question of fact and that it is necessary to baance al rdevant factors in deciding the overdl
classfication of an individud (see dso Halsbury's Laws of England ‘ Contract of Employment”’
volume 16, 4™ edition, at pages 8 and 9). Generally, however, courtsin Hong Kong have adopted
the so-called ‘work on own account’ test to determine whether a worker was an employee or an
independent contractor. The Privy Council gpproved thisin Lee Ting-sang v Chung Chi-keung
[1990] 2 AC 374; [1990] 1 HKLR 764 per Lord Griffiths:
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 Their Lordshipsagreewith the Court of Appeal when they said that the matter
had never been better put than by Cooke J at pages 184 and 185 in Market
Investigations v Minister of Social Security [1969] 2 QB 173:

“ The fundamental test to be applied isthis:

I's the person who has engaged himself to perform these services performing
them as a person in business on his own account?’

If the answer to that question is “ Yes’, then the contract is a contract for

services. If theanswer is“ No” , then the contract is a contract of service. No
exhaustive list has been compiled and perhaps no exhaustive list can be
compiled of the considerations which are relevant in determining that

question, nor can strict rules be laid down as to the relative weight which the
various considerations should carry in particular cases. The most that can be
said isthat control will no doubt always haveto be considered, although it can
no longer be regarded as the sole determining factor; and the factors which
may be of importance are such matters as whether the man performing the
services provides his own equipment, whether he hires his own helpers, what
degree of financial risk he takes, what degree of responsibility for investment
and management he has, and whether and how far he has an opportunity of
profiting from sound management in the performance of his task’

15. Theway in which the parties themsdlves treat the contract and the way in which they
describe and operdae it are not decisive and may, if amounting to mere labelling, be wholly
disregarded. What must be considered isthe correct categorisation of the relationship objectively
(Ferguson v John Dawson & Partners (Contractors) Ltd [1976] 3 All ER 817).

16. A number of useful generd statements of principle aso emerge from the English Court
of Apped decisonin Hal v Lorimer [1994] STC 23. This case accepted that the test to be
generdly applied in determining whether an employment exigts is that laid down in Market
Investigationsv Minigter of Socid Security [1969] 2 QB 173 quoted above. The court then went
onto Sate:

‘In order to decide whether a person carrieson a business on hisown accountit
Is necessary to consider many different aspects of that person’s work activity.
Thisis not a mechanical exercise of running through items on a check list to
see whether they are present in or absent froma given situation. The object of
the exerciseisto paint a picture from the accumulation of detail. The overall
effect can only be appreciated by standing back from the detailed picture
which has been painted, by viewing it from a distance and by making an
informed, considered, qualitative, appreciation of the whole. It isa matter of



INLAND REVENUE BOARD OF REVIEW DECISIONS

evaluation of the overall effect of the detail, which is not necessarily the same
asthe sumtotal of theindividual details. Not all details are of equal weight or
importance in any given situation. The details may also vary in importance
from one situation to another. The processinvolves painting a picturein each
individual case.” ([1994] STC 23 per Nolan LJ at 29).

The hearing before us
17. The Appdlant produced the following documents:

(@ Quarterly accounts of the insolvency depatment of Company A from 9
December 1991 to 31 March 1995.° These accounts showed the income
derived from insolvency work, less daff sdaries,” less overheads (after
deducting charges made to other departments) and direct costs. From these
caculations, aprofit was generated and a40% share thereof became payableto
the Appdlant (in addition to the basic monthly payment). At the end of each
account was contained wording such as ‘Share to [the Appellant]’ and/or
‘Payableto/(by) [the Appdlant]’. No reference was made in those accountsto
Company B. On two occasions for the three-month periods ended 30 June
1992 and 31 December 1993, the insolvency department generated aloss. The
Appdlant’s share of the loss was cdculated in the accounts at $9,398 and
$25,278 respectively.

(b) Variouspiecesof interna office correspondence between the Appdlant and Mr
J, and between the A ppellant and Company A’ sother partner, MsK, relating to
the calculaions of the profits shown in the quarterly accounts for the insolvency
department. It is fair to say that this correspondence shows that the profit
caculations were contentious. Clearly there was vigorous debate between the
parties as to the correct method for determining the profits, particularly on
dlocating sdary cogts’ and inter-departmentd charges. Itisdso fair to say that
the terms of this correspondence shows that the Appdlant was extremdy
frustrated over the lack of action by Mr Jin agreeing his ‘bonus caculations’ .’

° Aamurisfor the a0k 30 Lne 194 were ot procuoed

In eech aooourt the itam for *Sdaies’ induded an ety far a fixed montly S{nnm@faje for the Appdlat’s savieess When asked in
d(ﬂiqurajmwiwesfwdtepma‘sday,tfeAn@IatslaHjﬂHajuicr o Company A'saooounting Sf (detalsnat given)
[repered theaooourts

Fo e theled o ay aasdhagad tothei depatmat far Mr | (ssefoatnate 1 ebove) for the paiod Decambar 1991 to May
19 wesutimetdy agread bawen Mr Jand the Appdlant arly on 20May 1992 (seeburdeAl, pege2). It gopearsto usthet Mr Jmedetheiniiel
dedsontotrader Mr | to theinsol Ogpatmat adio hissdaiesto the dgpatmat.

Thedooumaniiongowvedtret Campary A pedpaicdicaly onaooourt, far e Ix pymatswaemetefar thepaiod 9 Deoarber
1991 to 31 Mach 1993 anly thefirg paiad figureswere agread by thetimethe 3L March aoount wesprgpared. At thet timedightly more
trenonethird of thetote amourt le(besad yponthogeaooounts) remeined as Amount Now Due'o [the Appdlantf (sseburde Al pee8).
On13May 1993, the Appdlartwiateto Mr Jasking for * someradiion of conduding an my borus cdlaulaians from 1 Apnl et yeer 0 [31L M
1993). Thisisfedt reechingthepantwhaeit jokewhichl ﬂ'id(isnmmap?/&em*deAl . By 3ALMarch19%4, ten
hedbenmedecnaooourtandthe’ AmourtNow Dueto [the Appdlant wes reoliosd to gradimetdy 22%df thetaiel amount peyete (sseburnde
Al, pae 16). The agyregete cladlations refiared o in this foonote dedlited the “loss: of $9,398 and $25,278 attribuiable o the Insdlvency

farthethreemonthsentied 30 Line 1992 and 31 Decambar 1998 regpedively. On 25 Odiober 1994, the Appdlat wiateto Mrr J9iating
‘A week hespessed Sncel asked for breskdomns o saverd figuresintheovaheadscdladldion but | hevernat recaved any infforetion at al. Hesse



INLAND REVENUE BOARD OF REVIEW DECISIONS

(o) Various pieces of internd office correspondence and time sheets showing the
direct amount of time spent by Mr Jon insolvency dient matters. Itisfar to say
these documents showed that thistime wasfairly negligible. For instance, inthe
year ended 31 March 1993 Mr Jonly billed atota of 60 hoursand in the period
1 January to 30 June 1995 Mr Jonly billed atota of 1.9 hours.

(d) An ade memoire written by the Appellant on or around 16 May 1995
concerning amesting held between the Appdlant, Mr Jand MsK inwhich ‘[Mr
J expressed surprise a [the Appellant’ 5| resignation’. During the meseting, the
participants discussed which insolvency cases the Appellant would handle and
which cases Company A would handle following the Appdlant’s resignation
(seefurther (€) below).

(e A schedule of the ‘current and closed jobs [namdy cases handled by the
insolvency department] asat 26 May 1995 showing those cases for which Mr
J would resign as liquidator and those cases for which the Appdlant would
resgn. The schedule, produced under the Appdlant’s authorisation, aso
showed those jobs not yet commenced that would be retained by Company A
and those that would be retained by the Appellant.

(f) Correspondence between the Appellant and Compary A from August 1995 to
October 1995 (a period after the Appdlant’s resignation from Company A)
disclosing clear differences between the parties on the amount due to the
Appdlant from Company A. The differences mainly concerned the extent to
which gaff cods attributable to the insolvency department following the
Appdlant’ s departure should be taken into account.

18. The Appdlant dso gave sworn evidence before us and was cross-examined. We
summarise this evidence, which where appropriate refersto the documents produced before us by
both parties, asfollows:

(@ Generd background

Heleft Company C (for whom he had worked for severa years) on 31 January
1991 to work independently as a consultant and to set up a number of small

businesses. With the encouragement of Ms E, they purchased Company B (a
shelf company) to accommodate his business income and any further income

exedtethisprooessas[Mr I isnat prepered to cllaudate my bonus claulaion for the quiarter endled 30 Saateber 1994 unil thisisresdlved. This
intum mesnsthet the money thet | am ovedisbeing mn(}/Lpirda‘iritdy (sebudeAl, pae2l). By lGM%JQEﬁ whichwesonaraoud
the cite the Appdlart resigned fram Compery A, the Appdlat ill infamed Mrr Jthet hewas * unhgppy with thefact thet my bonus cdlaulation
wes ot ageed far over threeyears worth (seebunde AL pege 25).
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Ms E may have At thistime, he had no intention of joining Company A or
using Company B asameansof obtaining atax benefit on his remuneration from
Company A. He intimated that, given Company Cs involvement with the
collapsed Group L, he was concerned with the issue of persond lighility.

(b) Joining Company A

() Ms E introduced the Appelant to Mr J, a wedthy and generous
individual. Mr Jwished to engage his services to head Company A's
insolvency department. The use of Company B wasnot agreed as part of
the termsto procure his servicesto Company A and Mr Jwasinterested
in his persond service before they discussed any role to be played by
Company B. For his pat, the Appelant’s intention was to use his
contacts in the insolvency fidd to attract work, through Company A,
which would involve his being gppointed as liquidator or recelver of
companiesin financid difficulties. When the parties discussed the terms
of the engagement, the Appelant negotiated to receive not only a fixed
monthly sum, but aso a share of the profits of the insolvency practice.

(i)  When the Appelant formaly joined Company A on 9 December 1991
he did so through Company B as a consultant to Company A. Hedid so
because (1) he anticipated (correctly) that he and Ms E would continue
to have outside consultancy and other income that he would put through
Company B, and (2) Company B afforded him the advantage of limited
ligbility. Although the Appdlant admitted thet there were undoubtedly
taxation advantagesin arranging his affairs through Company B, he said it
was certainly not the case that Company B contracted with Company A
for the sole or dominant purpose of obtaining atax benefit.

() Working in Company A and relationship with Mr J

()  Uponcommencing work, the Appellant acted as Company A’ sprincipa
in charge of its insolvency department. Company A established the
insolvency department upon his arrival. When he started work, he was
provided with a secretary, MsF, who wasrecruited by Company A. Mr
H, an auditor who worked for Company A, was then also transferred to
theinsolvency department. Subsequently, the Appdlant recruited Ms G,
who joined the department in February 1993. Company A was not big
enough to have a large, structured insolvency department. Thus, the
work undertaken conssted of more technically chalenging assgnments.

* Although the Appdllart daimed thet M E eamed inoomefar B, hecouid not remanoer whet thetwark wesar how muchinoomewes
invdved. Atdl rdevarttimes MsE hddful-ime erdoyment with urrdated erdoyes  The Appdlant admitted under aossexaminetion thet
MsE dd nat recdveay dredar’ sfessar slatiesfrom Conpary B.
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(i)

(il

)

v)

(i)

(vii)

Mr H and Ms G handled the more routine work, while the Appellant
handled more demanding work.

The Appdlant’ s name card described him as * Principa’ of Company A.
He accepted that this term is often used in the accounting profession to
describe someone with a position below that of partner and that he held
himsdf out in thisway.

In the affidavit of fitness for a person to be gppointed by the court as
liquidator or receiver, the Appdlant agreed that he would have been
described therein as* Principa’ of Company A rather than as* Partner’ or
some other term. He stated, however, that how a person was described
in the affidavit was of no rdlevance. He did not acknowledge that in the
affidavit he was held out publicly as an employee of Company A.

The Appdlant normally worked in Company A'’s offices on Hong Kong
Idand, dthough he sometimesworked & home. Heoften|eft the officeto
vigt clients. Office hours were from 8:45 am. to 6:00 p.m., but he did
not adhere to these.

Company A provided the Appd lant with hisown office, aphoneline, and
postal and typing services, but no computer. In cross-examination upon
Company A’s letter to the assessor stating that he was not required to
provide hisown equipment and facilities, heintimated that accountants do
not use much equipment, but that he did purchase and use his own pens,
caculator and some textbooks.

The insolvency department was Situated on a separate side of Company
A’soffice. Sometimes the Appellant would not communicate with Mr J
about insolvency matters for days, even weeks, on end. Indeed, it is
clear from the documentation produced (footnotes 8 and 9 and related
text aboverefer) that the Appellant had an appreciable amount of trouble
and experienced no little frudration in arranging to see Mr Jto settle the
quarterly profit of the insolvency department.

The Appdllant placed particular emphasisin hisevidenceto the effect thet
neither Mr Jnor MsK had any sgnificant involvement in the activities of
the insolvency department during the time he provided services to
Company A. He dtated that neither partner exercised any red control
over him (and certainly no control over technica matters) and that he had
near complete autonomy in running the insolvency department. Although
admitting that sometimes he discussed insolvency meatters with both



INLAND REVENUE BOARD OF REVIEW DECISIONS

partners, he denied that, as a substantive matter, he was required to
report to Mr Jinterms of professona matters. Inthe Appdlant’s words
‘there were no rulesto obey and | was never givenany’. The Appellant
dtated that Mr Jdid not decide on the work to be done by theinsolvency
department and his role was confined to executing certain documents
(such as security bonds and letters of gppointment that had to be sgned
by dl liquidators), providing genera commercid advice, and using his
contacts to make work introductions. In the Appelant’s words, Mr Js
control over his activities was ‘ inconsequentid’ .

(vii) The Appelant was cross-examined upon an office memorandum from
Mr Jaddressedtodl ‘PICs & EICs informing senior members of Saff of
Mr J s impending absence from Hong Kong (see bundle A1, page 13).
The Appellant professed not to remember what ‘PIC’ meant. We infer
that this acronym refersto ‘ Principd in Charge’.

(iX) The Appdlant disagreed with Company A's statement to the assessor
that there was no joint venture entered into with Company B or the
Appdlant and thus no joint venture accounts were prepared. He Stated
that hereceived a(rdatively smal) fixed monthly draw, plusaprofit share
that was only digributable upon collection. He sad joint venture
accounts were prepared (see footnotes 6 to 9 and related text above).

(x)  TheAppdlant was cross-examined upon Company A’s statement to the
assessor that it reimbursed his outgoings and expenses, such as
entertainment and travelling, incurred in the performance of hisduties. He
disagreed with this generd statement. He stated that he did not recdl
Company A reimbursing him for any travel expenses. Although he
recaled that Company A did remburse some entertainment expenditure,
thisonly covered part of asmall percentage of thetotd. Initidly he stated
that these would mostly have been referable to a specific assgnment and
thus would be passed on as a clam againg the edate.” Later the
Appdlant stated that he suspected that the reimbursed expenses might
not have been directly concerned with the insolvency department but
probably involved expenses that were more appropriately charged to
other departmentswithin Company A, such asthe audit department. The

" Itisdesr, however, fromthedocumentation produced to usthet someiimesthe Appellant did disoussdiffiit and largelicicktion caseswith Ve
Je= fae(ande tudeAl, p(afcf]gm ng thelicuicktion of Campery M; seedso pege BBwharebah Mr Jand MsK reoorded hilleble
timefor anather company farwhi &bﬂaﬁvellqjchlm\mkrmm commanoed). Thepredsereiuredt thosedscussonswas not exlained
tous athoughasaganard metter the Appdlant’sevidencewes o the effect thet Mr Js billetle hours rdated modly to atfendence & medingsand
12g’lrgdoamsnaumartiMsszdve”netoﬁy releted to compery seretatil work.
Attheassesr sraguest, Compery A syppdlied documantstionfor remioursamantsfor thepaiod commendng Agil I%adeﬂrgaﬁﬂm
(%.?am 6() rées) Neaty &l of the voudhass for which peymerts were medee (orly 12 in totel) contained the amnatation *Crargeto
. Onoreacadon, theannatation wes * Charge to [Company A]'. On ane aocadion, the arigindl annatation wes
snwmalaﬂrqdaoedw OragetolrEd Day’.
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Appdlant described these expenses as being incurred for the purposes of
‘cossHling'.® The Appelant dso referred to Company B's accounts
for the period from incorporaion until 30 June 1994, * where
gppreciable amounts were clamed for both entertainment and travelling
(aswdl asfor medical and professond education or tuition expenses).
Inthe Appdlant’ swords‘ The whole arrangement was ajoint venture. If
| had [adrink] with somebody, then that was Company B’ s contribution
because Company B stood to gain from additiona work.’

(X)) The Appdlant was then cross-examined upon Company A's statement
to the assessor that he recelved medical benefits from the firm. He
replied that, to the best of his recollection, he did not receive medica
benefits from Company A. He noted that, unlike Company A’s
reimbursement of entertainment expenses, Company A was not able to
produce any copies of medica expense clams made by him. Moreover,
the accounts of Company B showed that it incurred medica expensesfor
a leadt the firg three years in dispute. He dso noted that during this
period Ms E worked for a multinational group in Hong Kong that
provided both her and the Appdlant with a good medicd benefits
scheme. The Appdlant stated that he availed himsdlf of this scheme.™

(xii) The Appdllant also disagreed with Company A's claim to the assessor
that he was entitled to annual leave of three cendar weeks per annum,
and that he was required to report to one of Company A's partners for
leave taken. He stated that there was no agreement asto holiday leave
and, indeed, Company A had no leave recordsfor him. Inany event, he
sated that he took more than three weeks leave each year. Whilst he
was on leave, Company A continued to pay the fixed monthly sum.

(xiii) The Appedlant agreed that each July he received an annud increase from
Company A for the fixed monthly sum, but sated tha there was no
formal review mechanism for such increase.

(xiv) The Appdllant disagreed with Company A's statement to the assessor
that he was not liable for any debts incurred in the ordinary course of
Company A’s business during the period of the engagement. He noted
that Company B did not receive any bonus until Company A recaeived

* Thiseqilanetion acoordswith the memorandum dieted 20 M%lémfra’n Mr Jtothe Appdllant sating *All dgpatments shell beer their own
spadfic and identifiedle entatanment eqassstogether with ashere df [Mrr J9 overdll entatainment eansss (sebundeAlL pege2).
TheAppdlant noted thet hecould nat prodLice padific voudharsfar any uramboursed entatainment and travelling eqpanditure because Compary
E&T{Hﬁsﬁmgwmdmﬁ idkdthet aatain med e bendfitswouldbemedeavaladetoer Thesgpeard
' aontradt oymat agtan 1S etoardoyes tams
d thscovaegewaenat meckavdladeto us T%smaﬂthneba‘aewastoﬂepeﬂrﬁxed themedica eqpansss dnarged In Compary
B'saooounisand why they were nat daimed fram Campary A, o inoeed from MsEsarpoye.
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funds from its clients. Any bad debts would thus reduce the variable
profit share payable under the arrangement. In cross-examination the
Appdlant did not agree with the suggestion that he did not actudly have
to make good bad debts. Although the Appellant admitted that he never
discussed with Mr J what would happen if the insolvency department
made a loss overdl, he felt sure that any loss would have been carried
forward and recouped when the department became profitable. We
infer from the tenor of his evidence that he and Mr J never contemplated
that the department would lose money nor consdered what would
happen if losses continued. He also stated that Company A did haveto
indemnify him as liquidator and receiver because of the nature of these
persona gppointments.

(xv) The Appdlant disagreed with Company A's statement to the assessor
that he was not alowed to work for other organizations. At dl relevant
times, Company B earned extraincome™ derived from services rendered
by him to parties other than Company A. Services included advice on
Seiting up business ventures, and corporate investment. He could not
recall whether these involved insolvency matters, dthough he did sate
that hisintention wasthat Company A would be the entity through which
he would peform his insolvency work, as diginct from generd
consultancy work. The Appelant explained that the reason for thiswas
that dthough a liquidator is a persond agppointment, the redity is that
creditors expect to see substance, namely an accountancy or legd firm,
behind it. He Stated that if he took on an gppointment as liquidator or
receiver, he had to do so through a reputable organisation. That iswhy
he had a rdationship with Company A. The Appdlant stated that
virtudly al the remuneration derived by the insolvency department came
from executive gppointments of himself and Mr J (jointly)*" as liquidator
or recaiver and that virtudly al the work for the department was
introduced by himself or Company B, except for one or two jobs for
individud clients introduced by Mr J. He confirmed that the fees for his
appointment as receiver or liquidator were charged by Company A and
were trading receipts of Company A.

(xvi) When heresigned from Company A, the Appellant and Mr J divided up
the on-going jobs between themsa ves asto who would continueto act as
liquidator. The Appellant stated that the normal practice in accounting

* Inview o thedifferart acoounting yesr-ad detes for Compery A and Compery B, it wes nat deer exady how much edrainoome
eanedgpat fromtreraruneraionrecsvedtrom A lt hones, trmreamnsfmfe el 0 Lrewae CGTFHY&S
anunokEmined amournt for preCompany A wark] (193 ardﬂﬂi(m(1994) ﬂeAqﬂIatagaijﬂHdnrgtrepmodln
dspute he pert modt of histimewarking in ChrpafyAsmdvm,y

The Appdlart seted thet it issandard procedure ininsalveancy work for mobtustobelorﬂy?gorteiﬂlsvwmmma{yAum
liquidstion work, hewes ganardly gopanted joindy with Mr Jand wes only rardy gppainted asthe sdleliquidetor.
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firms specidigng in insolvency work isthat when a partner or employee
acting as liquidator leaves the firm, that person resgns as liquidator
because he has taken the gppointment on behdf of thefirm. Itisthefirm
that bills and derivestheincome. But in his case the normd practice did
not apply. Thiswas because he brought in the dients and thus when the
on-going jobs were divided between him and Company A, Company A
continued to act only in the Smpler members voluntary (that is, solvent)
liquidations wheress he acted in the more complex creditors and
creditors voluntary liquidations.”® Jobs yet to be commenced (four in
total) were aso divided between the Appdlant and Company A aong
amilar lines. Company A aso continued to represent clients in some
more generd nontliquidation matters.  Upon leaving Company A, the
Appdlant joined a specidist insolvency firm who took over the jobs
retained by him.

(d) Other matters

()  The Appdlant could not recal when Company B's books and records
were destroyed, but he thought that this would have taken place some
three months after the date of the final creditors meeting. He noted that
the destruction would have taken place before any dispute arose reating
to his persond tax affairs. Heintimated that this was why he could not
now produce any documentsrelating to Company B’ sarrangementswith
Company A. Hedid not agree that he liquidated Company B becauseit
was a service company that was used to mask a disguised employment,
which, after August 1995, could have been attacked under the newly
enacted section 9A of the IRO.

(i)  The Appdlant could not adequatdy explain why Company B did not
lodge its profits tax return for the year of assessment 1995/96 when
requested to do so by the assessor, other than to say that Company B
made no profit for the year and that there was no benefit to anyonein just
ticking boxes. The Appdlant stated that it never occurred to him that the
IRD might regard the interpostion of Company B between him and
Company A astax avoidance, amenable to attack under sections 61 and
61A.

* Of the ten resignation cases, the Appellant retained six, including the largest involving a company called
Company M and Company A retained four, one of which was nearly complete and the remaining three being
(although the Appellant admitted that he could not remember well) members’ voluntary liquidations. The
Appellant indicated that hetook over the more complex cases after hisdeparturein part because Company A did
not have the technical expertise to discharge thiswork.
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19. The evidence of Ms G

(@ MsG gavesworn evidence on behdf of the Appdlant. Shejoined Company A
as an employee in February 1993. Although having some experience in
insolvency matters, she was not a qudified accountant. The Appdlant
supervised her and gave her indructions. She supported the Appelant’s
assartionsthat he had complete control in running theinsolvency department and
that Mr J s involvement was negligible. She sated that Mr Jwas rardly in the
officeand shedid not recal him ever having ingtructed her or the Appellant to do
anything on any insolvency assgnment. It appeared to her that Mr Jhad dmost
no knowledge of the day-to-day management of the assgnments. She agreed
that the Appdlant was technicaly competent enough to head the insolvency
department without any supervison from Mr J and that the Appdlant would
merely need to keep Mr Jinformed.

(b) Ms Gsunderganding of the term ‘Principd’ related to a person who ran a
department.

The Appdlant’s contentions
20. Not an employee of Company A

(@ The Appdlat’s primary contention was that he was not an employee of
Company A and thus the sdlaries tax assessments must fall awvay. By andogy,
he adopted the six criteria of employment set out in section 9A(3) of the IRO
and argued that none of these was met in his case.

(b) The Appdlant reterated that there was never any written contract of
employment™ and, in any event, it was common ground that Company B was
the party contracting with Company A. The Appdlant argued that his
negotiations and dedings with Mr Jwere at dl times conducted on the bas's of
being ‘ business partners .

(o) Although admitting that mogt, but not dl, of his time was spent working for
Company B on mattersrelating to Company A, there were a number of specific
characterigics of employment missing from the arrangement, such as provison

“TheA Iammaetadhsposiﬁmvxﬁhttetdarmrden#gee inted under thetamsof Comparny Assanciard contract of evyoymart
aopy o whichwesprodloed & bunde R, pege 21). Soadticely, ikearm*rderrnﬁdwmayA:rewasrumda dzllsiay
israTunaaionwesurniopewittin Compery A), tharewessno agresd noiice paiad (infact theagreament cameto anend much morequickly then
nomre threemonth panad), therewareno e leave aragaments (in fadt he did teke leave which hethought exceaded three e yer,
but Company A hed no records and this undrsoares the dagree of infamdlity presant in this metta), revvasm/va/err%aitoammﬁdity
adigetionto Compery A, hedidnat devatehimseif whdlly tothewark of Conpeny A (Compary B caried onather businessy), hecannat recall being
dgvenay dffice mencd, and hewes nat ddligad to dosave namrdl dfficehours
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for holidays, sck leave, working hours, passage, penson entitlements and
medica benefits

The Appdlant dso pointed to thefact that the relationship with Company A was
not exdusve and that, a al rdevant times, through his efforts Company B
continued to derive other sources of income.

Inthe Appdlant’ s view, what was most Sgnificant in this case was the absence
of control by Company A over himsdlf as head of the insolvency department or
over Company B that would be commonly exercised by an employer. Henoted
that Ms G had confirmed this. Indeed, any such control would have been
incondstent with his satutory role as liquidator and his contractua role as
recaver. The Appelant argued that Company A could not terminate his
pogition as liquidator or receiver of the companies to which he had been
gppointed and that hewasjointly and severdly liablefor hisactionsin rdation to
these appointments. He contended that this is brought out very clearly by the
fact that when Company B's and Company A’ s arrangements came to an end,
he remained as liquidator or receiver of dmogt al of the companies and Mr J
resgned as liquidator or receiver of dmog dl.

In the Appdlant’s view, the garting point to determine the exisence of an
employment is aways control and, in his case, the absence of supervison,
direction, and Mr J slack of involvement in theinsolvency practiceis conclusive
againg the existence of an employment. The Appellant stressed that Mr J did
not have the expertise to control himin relation to running an insolvency practice,
whatever control existed was negligible a bes, the involvement of Company
A’s partners in running the insolvency department was minimd, and thus the
facts are inconsgtent with the existence of an employment relationship. The
Appdlant buttressed his argument by referring to his correspondence with Mr J
(footnote 9 refers). He contended this shows that the flavour of their
relaionship was not one of employment, that Mr J had no influence over the
work of the insolvency department, that Mr J rardly discussed insolvency
matters with him and that Mr J spent very little billable time on insolvency
matters.

The Appdlant noted that Company A wasafirm of certified public accountants.
It would well gppreciate its taxation compliance obligations and it is noteworthy
that it did not prepare any employer’ s return for him.

Turning to hisfinancid relaionship with Company A, the Appellant noted that
the insolvency department acted autonomoudy and was an independent profit
centre. Company B received aprofit share that was not calculated by reference
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to his performance done, but rather by te peformance of the insolvency
department asawhole. Company B's remuneration was not, in the main, paid
or credited periodically but was calculated on a percentage of earnings basis
that was not commonly used under a contract of employment. He noted that no
other department head or staff member of Company A was entitled to a bonus
cdculated on a gmilar bass  This ‘for profit’ arangement was, in the
Appdlant’s view, inconggent with a contract of employment.  Although
admitting that some employees are remunerated on abonus or profit bass, the
Appdlant noted that normaly the results on which the remuneration isbased are
either amply ddlivered to the employee confidentidly, or that the basis used for
computation is quite straightforward. In his case, the Appdlant entered into
protracted discussons regarding calculation matters, by way of contrast,
employee bonus schemes do not dlow employees to do this. The Appdlant
contended it was ds0 dgnificant that he did assume financid risk in the
arrangement with Company A and thisisillugtrated by the fact that losses were
incurred by the insolvency department and were carried forward in two
quarterly periods. Thus, Company B did have a financid interest in its
relaionship with Company A, which the Appdlant described as a ‘joint
venture' .

The Appdlant argued that Mr J had no power to remove him from his
gppointments as liquidator and receiver.

The Appellant argued that he was not held out to be an employee of Company
A. Thetitleof ‘Principd’ on his name card plainly indicates, in the Appdlant’s
view, that his relationship with Company A was somewhat different to thet of
employer and employee and denotes nothing other than a partner or partner
equivaent. He contended that the meaning of the term *Principd’ varied from
firm to firm and that it could not be right to conclude that dl principds are
employees. The Appdlant noted that he received no promotion in Company A:
he started as ‘Principd’ running the insolvency department and finished as
‘Principd’.

The Appdlant pointed to the fact that upon his resgnation he retained his
gopointment as liquidator in the biggest and more complex cases. He
contended that this is not indicative of his having an employment relationship
with Company A.

In conclusion, the Appellant contended that the facts clearly disclose that he had
entered into a business venture (or joint venture) with Company A and that
every dollar of remuneraion was hard fought. Findly, he referred to Market
Investigations v_Miniger of Socid Security (above) and contended that the
magority of the indicia for carrying on busness on own account such as
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provison of own equipment, hiring his own helpers (Ms E), degree of financid
risk he assumed, the degree of responsbility for investment and management he
possessed, and whether and how far he had an opportunity of profiting from
sound management in the performance of histask, were dl present in his case,

21. Sections 61 and 61A

The Appelant ontended that Company B was not established for tax avoidance purposes.
Indeed, the Appdllant argued the facts before us show that Company B predated the arrangement
with Company A, it derived other income both prior to and during the arrangement with Company
A and that Company B provided him with protection againgt unlimited persond liahility.

22. Breach of naturd justice

The Appellant argued that there was a breach of natura justice in the way this matter had been
taken up long after the books and records of Company B had been vaidly and legaly destiroyed.
He damed that he had made full disclosureto the IRD and had no intention to hide any informeation
from the assessor. Y et thefirgt additiond salariestax assessment wasissued after Company B was
liquidated. According to the Appellant, many of Company B’'s documents that would have been
relevant to his appeal are no longer available. For instance, he was not able to show the extent to
which Company B worked for other clients after the arrangement with Company A was entered
into, or show what holidays he took, because al the documents have been destroyed.

23. Doubletaxation

The Appdlant’s last argument was that there was an element of double taxation present, because
Company B pad profits tax on income that had been assessed to him persondly. He also noted
that under the assessments raised, many legitimate expenses charged to Company B (such as
travelling) would not be alowed. Findly, he noted that if he had been an employee of Company A,
he would have received various employee fringe benefits (such as housing) that would have
reduced his taxation lighility.

The Commissioner’ s contentions

24, Ms Ng Yuk-chun represented the Commissoner and presented the following
arguments.
25. Section 61A

(8 MsNg referred usto the following cases:

()  Yick Fung EdatesLtd v CIR (above)
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(i) D47/00, IRBRD, vol 15, 422: a service company case where the
evidence clearly showed the company to bethetaxpayer’ sdter ego. By
interposing the company, what would have been the taxpayer’s sdary
had been presented to the Revenue as profits of the company. The
taxpayer carried out this transaction for the sole or dominant purpose of
obtaining atax benefit. Thetax benefit lay in the much greater amount of
expenses available for deduction to the company for profitstax purposes
compared with the redrictive rules gpplicable to the taxpayer under
sdariestax.

(b) Ms Ng submitted that under section 61A(1) the relevant transaction in the
present case conssted of the entering into an agreement between Company A
and Company B aswell asthe interposition of Company B between Company
A and the Appdlant. Determined objectively and globdly by reference to the
criteriaset out in section 61A(1)(a) to (g) (see Yick Fung EdatesLtd v CIR) it
would be concluded that the Appellant entered into this transaction for the sole
or dominant purpose of enabling him to obtain atax benefit. The Commissioner
had properly countered the tax benefit by raising the sdaries tax assessments
under gppedl. Specificaly, oncethetransaction wasignored, on the basis of the
totality of factsbefore us, Ms Ng argued that the Appdlant was not carrying on
business on hisown account but rather was an employee of Company A. Inthis
regard, Ms Ng referred us to the following cases:

()  LeeTing-Sang v Chung Chi-keung (above)

@)  Hdl v Lorimer (above)

@)  Chan Kwok-kin v_ Mok Kwan-hing (above): to determine whether a
contract of employment exits, no sngle tes is conclusve. The
determination must be based upon the totdity of facts.

(iv) D22/92, IRBRD, val 7, 246: absence of control isnot of itsdf decisvein
determining whether an employment exidts, particularly in the case of a
professional person.

(v) D69/98, IRBRD, vol 13, 412: the nature of a contract of service is not
atered merdly because the taxpayer had received income from other
paymasters.

(vi) D103/96, IRBRD, val 12, 49: a case where the critica fact negating an
employment wasthe taxpayer’ s financia risk, regardless of any persona
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fault. MsNg argued it was Sgnificant that this factor was not present in
the Appdlant’s case.

Section 61

MsNg referred us to the following cases, arguing that section 61 applied to this apped:

27.

Analysis

@
(b)

D69/98 (above)

D103/97, IRBRD, vol 12, 555; a case where a taxpayer interposed a
company between himsdf and his employer. The Board found that the
interposed company was no more than a convenient receptacle for the
emoluments that the taxpayer received from his employer and held that the
transaction was artificid and fictitious.

Other matters

@

(b)

MsNg argued that the Appellant was not prejudiced by the length of timetaken
to raisethe assessmentsin dispute. She contended that assessments were made
within a reasonable time &fter the assessor had become aware of al relevant
information. Ms Ng stated that the matters complained of by the Appellant
were not critica to our decison in this gpped. She aso suggested that, in any
event, the Appellant was the author of any misfortune given that the books and
records of Company B had been destroyed before its profits tax affairs for the
year of assessment 1995/96 were finalised.

Finally, Ms Ng conceded that if the assessmentsin dispute were uphdd, credit
should be given for the tax paid by Company B on the remuneration it received
from Company A. Shesuggested that this should be caculated on ayearly basis
in accordance with the formula: Tax paid - Income from Company B / Totd
income of Company B. This formula should only apply to Company Bs
profit-making years (that is, not the loss-making 1993/94 year) and aso not to
the find 1995/96 year for which Company B had not paid any profits tax.

Breach of natural justice

28.

For reasons that will become gpparent below, we consider it useful to first dedl with
this ground of apped. According to the Appellant, natural justice was denied because the
Commissioner took up his case long after the books and records of Company B had been vdidly
and legdly destroyed.
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The reasons of the Chairman on this ground of gpped are asfollows:

@

(b)

This ground of gpped has given me pause for concern, but not in the way the
Appelant intends. Thetime lgpse in raising the assessments under gpped s, of
course, regrettable— but undersandablein terms of the complexity of thismatter
that involved detailed correspondence emanating from each of the assessor,
Company A and the Appelant before dl of the facts became known to the
assessor. Be that as it may, the specific matters of which the Appdlant has
complained of being prejudiced by delay, namely details of work performed by
Company B other than for Company A, leave taken, and expenses involving
entertainment and travel incurred by Company A (dl dlegedly destroyed
fallowing Company B's liquidation), have not proved crucid to my decison in
determining whether the Appdlant had a disguised employment with Company
A. Indeed, | accept the Appdlant’s dlams on these matters, namely that
Company B did derive sgnificant sums of other income (athough not from
insolvency work), that hisleave arrangementswere flexible and that Company B
did incur gppreciable amounts of entertainment and travel expenditure.

Inthe event, | find thisground of apped to be misconceived, without substance,
and | have no hegtationin dismissng it. What degply concerns me, however, is
Company’s failure to lodge any profits tax return for the year of assessment
1995/96, notwithstanding the assessor’ s repeated requests, and the Appellant’s
explanationsfor thisfalure. However that may be, the affairsof Company B are
not formally before us, and | resst the temptation to comment further.

The reasons of the Members on this ground of gpped are asfollows:

@

(b)

The facts surrounding the incorporation and activation of Company B, and the
Appdlant’s evidence as to why he purchased the company are set out above.
We will not repest them here.

The agreed factsrelating to the Appellant’ sincome derived from Company B in
the years of assessment 1992/93 to 1995/96 are set out at paragraph 3 and the
amount of servicefeespaid by Company A for the Appellant’ swork isset out at
paragraph 6(g). From those facts it is clear that Company B's most income
productive year was the year ended 30 June 1995 where a sum of $1,660,498
wasreceived from Company A done® In histax returnsfor the years ended 31
March 1995 and 1996, the Appellant declared that his only taxableincome was
from Company B ($122,000 for 1995 only) and from Company D (for 1996
only). Itistrite, but pertinent, to note that the Appdlant hardly received any

% $30000pa month ™ 11 months + boruses of $891,661 and $339847.
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monetary sdary or fee from Company B in thefinancid year in which Company
B easlly earned its greatest amount of income.

Inaletter dated 10 March 2000 to the Appellant, the assessor stated, inter dia,
that:

‘ Turning to the tax affairs of [Company B], the company was liquidated in July
1998. Prior toitsliquidation, [Company B] was asked to file profitstax return
for the yearsof assessment up to and including 1995/96. Despite our repested
reminders, the profitstax return for the year 1995/96 was not received, neither
the Department was supplied with a copy of [Company B’ s] accounts for the
year ended on 30.6.1995. According to our information, the remuneration
from [Company A] during the relevant period amounted to $1,660,498.
Hence neither you nor [Company B] had paid any tax on your income earned
during this particular period.’

According to the documents and evidenceadduced before us, the Appellant on
two occasions made representations regarding the tax affairs of Company B in
respect of the year of assessment 1995/96. These two occasions were:

()  Inhisreply to the assessor in aletter dated 12 April 2000, the Appellant
Stated:

‘| condder it quite improper of you to mix the affairs of [Company B]
and mysdf inthe sameletter and that indeed thisis quite probably illegd.
The affairs of [Company B] were conducted perfectly properly within
thelaw and were dedt with by aliquidator who is an officer of the High
Court of Hong Kong. Please refrain from mixing the affairs of two
different taxpayersin one letter in future’

@)  When the Appdlant gave evidence under oath before us, he could not
adequately explain why Company B did not lodgeits profitstax return for
the year of assessment 1995/96 when requested to do so by the
assessor, other than to say that Company B made no profit for the year
and that there was no benefit to anyonein just ticking boxes.

The Appdlant is and was, a& dl materid times a qudified professond
accountant specidizing in liquidetion or recavership metters.  From the
documents we have perused, the assessor had repeatedly reminded Company
B and the Appdllant before the liquidation of Company B to rectify thefailure on
the part of Company B or the directors of Company B to file with the IRD
Company Bs profits tax return for the year ended 30 June 1995. These
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reminders were duly ignored. On the basis of those documents and evidence
given by the Appdlant before us, we find that the Appe lant, without just cause
and excuse, knowingly failed to cause Company B's profits tax return for the
year of assessment ended 30 June 1995 to be duly prepared and then filed with
the IRD before the books and accounts of Company B were dleged to have
been destroyed.

On the evidence before us, the Appel lant was, at al materia times, the only paid
director of Company B. Given his expertise in liquidation and recavership
matters, his recaipt of repested reminders from the IRD and in particular his
receipt of the letter dated 30 December 1997 from the assessor referred to
below, and our findings in relation thereto, the Appelant knew or ought

reasonably to have known that the books and accounts of Company B should
be fully and completdly preserved until after the satisfactory findization of dl the
tax affairs of Company B and/or the Appd lant. For al these reasons, wetotally
reject the Appelant’ s alegations of breach of naturd justice on the part of the
Commissioner.

In his letter dated 30 December 1997 to Company B care of Mr N, the
liquidator of Company B, the assessor requested Company B to complete and
thereafter submit the enclosed profits tax return for the year of assessment
1997/98 and duplicate profits tax return for the year of assessment 1996/97 to
the IRD within one month. In thisletter, the assessor expresdy Stated, inter dia

‘ Pending the findization of the Company’s tax affairs, this Department must
reserveitsright to make a clam on the Company.’

Therefore, on 30 December 1997 the Appdlant and Company B had due
notice that:

() the tax affars of Company B were ill outstanding and pending
findlization; and

(i)  thelRD had reserved itsright to make a clam on Company B in respect
of the tax affairs of Company B.

The liquidator of Company B responded to this letter on 21 January 1998 and
enclosed therewith the profits tax returns for the years of assessment 1996/97
and 1997/98, duly completed and signed by him. In his reply the liquidator of
Company B stated:
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‘ Please note that [Company B] has not traded and has had no income of any
sort since early 1995.

(h)  When the liquidator of Company B made this statement to the IRD, the books
and records of Company B would il have been in existence and intact. The
liquidation of Company B was il progressing at thistime. The Appellant gave
evidence that he could not recal when Company B's books and records were
destroyed, but noted that the destruction would have taken place some three
months after the date of the find creditors meeting. He Stated that the
destruction had taken place before any dispute arose relating to his persond tax
affars. He intimated tha this was why he could not now produce any
documents relating to Company B's arrangements with Company A.

(i) According to thereturn of finad winding-up meetings of members and creditors,
thefind creditors meeting took place on 6 July 1998.** We do not believe that
the books and accounts could have been destroyed before this date. In any
event, according to the evidence given by the Appdlant, the books and records
of Company B should Hill have been in existence and intact until some three
months after the date of thefind winding-up meetings of membersand creditors.

() Wehaveno reason to doubt theintegrity of the liquidator of Company B nor do
we have reason to doubt his ability. The liquidator of Company B was a
practicing solicitor at the time and accordingly was an officer of the High Court
of Hong Kong. We aso have no reason to suspect that when the liquidator of
Company B wrote to the assessor on 21 January 1998, he had not verified it by
conducting the necessary due diligence in respect thereof. All the books and
accounts of Company B ether should have been in the possesson of the
liquidator of Company B or should have been made available to him with
unregtricted or unfettered access. We would expect that the liquidator of
Company B would have examined the ooks and accounts of Company B
before making the statements contained in this | etter.

(K) Why did the liquidator of Company B statein hisletter dated 21 January 1998
that ' [Company B] has not traded and has had no income of any sort since early
1995’ ? What did herdly onin making this statement? Wasit that the booksand
accounts of Company B did not contain entries in respect of the sums paid by
Company A for the Appdlant’s work? We do not know, but will consider
these matters bel ow when examining the application of section 61 to this gpped.

() The books and accounts of Company B are, in our view, crucid in the
determination of the agpped. Without them, we have been unable to see the full

A aopy of thereium can befound & pege 139 of bunde RL
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picture, including the true nature of the busness of Company B and the
rel ationship between Company A and the Appellant. But we have no hesitation
in concluding that their absence is due to the Appdlant’s actions, and not the
Commissioner’s lack of action.

(m) We turn now to section 51C of the IRO, and sctions 248 and 283 of the
Companies Ordinance (CQO’), which in our view are rdevant to the matters
beforeus. Under section 51C(1) business records must be retained for not less
than saven years after the completion of the transactions to which they relate.
The provisos to section 51C(2) state that subsection (1) shall not require the
preservation of any records (a) which the Commissioner has specified need not
be preserved (clearly thiswas not applicableto thefacts of thisapped); or (b) of
a corporation which has been dissolved.

(n)  When was Company B dissolved? Company B’'swinding up was a creditors
voluntary winding up, not amembers voluntary winding up. We aso note that
the return of find winding-up meetings of members and creditors together with
theliquidator’ s statement of account® both dated 23 July 1998 and lodged with
the Registrar of Companies were made pursuant to section 248 of the CO. We
have aso perused acopy of a* Report onthe Conduct of the Liquidation’ Sgned
by Mr N, also dated 23 July 1998.* According to section 248(4), Company B
was dissolved on adate not earlier than three months from the registration of the
return of Company B as defined therein. The return was dated 23 July 1998.
Accordingly, Company B was dissolved by statutory definition on or shortly
after 24 October 1998.

(0) The specid resolution’™ to wind up Company B dtated that liquidation was
required:

() by reeson of Company Bs lidalities that Company B cannot continue its
busness and
(i) it wesadvisble that Company B be wound up.

(P What wasthe extent of Company B sliahilities and the nature thereof that rendered
Company B unable to continue its business as dleged and therefore advisdble for
Company B to bewound up? According to theletter from the liquidator of Company
B to the assessor dated 21 January 1998:

(i)  Company B hes not traded Snce early 1995; and

(i)  Company B had no income of any sort Snce early 1995.

2 A aopy of thelicuidsior’ ssetemart of aocourt ean befourd @ pege 141 of burdeRL
A apy o thergoat cenbefourd & pege 140 of burde RL
Amdifespmdresjwmtovm wp Compary B can befaurd & pege 131 of bunde RL
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From the tenor of the evidence before us, the liabilities of Company B must
therefore have been incurred at or before early 1995, namely at the time when
the Appdlant was ill providing services to Company A. Was it the tax
liabilities of Company B for the year ended 30 June 1995? We do not know.
We do not have the relevant evidence before us. The books and accounts of
Company B have alegedly been destroyed. The audited accounts of Company
B for the year ended 30 June 1995 have not been prepared. But we would
repest that, from the evidence before us, the financia year ended 30 June 1995
was the best busnessyear for Company B initswholelifetimein that Company
A done paid a tota sum of $1,660,498 for the Appdlant’s work rendered
during that period.

Weaso notefrom theliquidator’ s statement of account dated 23 July 1998 that
Company B's assets or receipts as at 21 November 1997 were nothing other
than cash at bank in the sum of $3,978 and itsliabilities or paymentswere, asa
21 November 1997, zero. We note from the liquidator’ s statement of account
that, save and except the fees payable to the liquidator, Company B in fact did
not theresfter incur any liabilities. Accordingly, Company B did not have any
creditorsat dl. If it wastrue that Company B did not have any creditors, why
did Company B choose to proceed with itswinding up asacreditors voluntary
winding up?

According to section 233 of the CO, where it is proposed to wind up a
company voluntarily, the directors of the company may make a Statutory
declaration to the effect that they have made afull inquiry into the affairs of the
company, and that, having so done, they have formed the opinion that the
company will be ableto pay itsdebtsin full within such period not exceeding 12
months from commencement of the winding up as may be specified in the
declaration (‘ declaration of solvency').

According to section 233(4) awinding up in the case of which a declaration of
solvency has been made and ddlivered under section 233 is referred to in the
CO as‘amembers voluntary windingup’ and awinding up in the case of which
a declaration of solvency has not been made and delivered is referred to as *a
creditors voluntary winding up’.

We found earlier that the Appdlant knew or ought reasonably to have known
that Company B did not prepare and theregfter lodge with the IRD its profitstax
return and the statutorily required audited accounts for the year ended 30 June
1995 prior to 20 November 1997. The Appellant therefore was not in a
position to make a declaration of solvency. It was therefore necessary to
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proceed with the winding up of Company B by way of a creditors voluntary
winding up.

Section 283 of the CO provides:
‘ Digposal of books and papers of company

(1) When a company has been wound up and is about to be dissolved,
the books and paper s of the company and of the liquidators may be
disposed of as follows, that isto say —

(8 inthecaseof awinding up by the court ...;

(b) inthe case of amembers’ voluntary winding up, in such way
as the company by special resolution directs, and, in the case
of a creditors voluntary winding up, in such way as the
committee of inspection or, if there is no such committee, as
the creditors of the company, may direct.

(2) After 5yearsfromthe dissolution of the company no responsibility
shall rest on the company, the liquidators, or any person to whom
the custody of the books and paper s has been committed, by reason
of any book or paper not being forthcoming to any person claiming
to be interested therein.’

(w) Since Company B did not have any creditors, we do not think that therewas a

)

committee of ingpection in respect of thewinding up of Company B. Then, who
made the decision to dispose of the books and papers of Company B? We
samply do not know. No evidence has been offered in respect thereto.

It is our finding above that Company B was dissolved on or shortly after 24
October 1998. By virtue of the fact that Company B did not have any creditors
and accordingly did not haveacommittee of ingpection in respect of the winding
up, it isour view that the books and accounts of Company B were destroyed
contrary to section 283 of the CO. By reason of dl of the matters aforesaid, we
declineto extend any sympathy to the Appellant over hisfailureto produce afull
set of documentation relating to Company B's arrangement with Company A.
As did the Chairman, we find the ground of apped relating to aleged denid of
naturd justiceto be misconceived, without substance, and we have no hesitation
indismisangit.
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31. Clearly Company B was not incorporated with aview to reducing tax liability on the
remuneration paid by Company A — it was incorporated well before the Appellant had any contact
with Company A or Mr J. In our view, however, the subsequent transaction identified by the
Commissioner, involving the interposition of Company B between Company A and the Appdlant,
can be attacked under the anti-avoidance provisons of section 61 as artificial and as not reflecting
the genuine rdaionship between Company A and the Appellant.

32. Our andysis of the manner and substance of the transaction gppearsbelow. Itisonly
necessary a thisjuncture to state our view that, after examining the factsrelating to theinterpostion
of Company B and the circumstances under which thiswas concluded and carried out, Company B
had no role whatever in the transaction other than as a receptacle into which the Appdlant’s
remuneration would be paid and as a vehicle for deriving very sgnificant taxation advatages. In
short, we have no doubt that this transaction is artificid in the sense that this term has been
interpreted and applied by the Privy Council in Seramco Ltd Superannuation Fund Trusteesv ITC
(Jamaica) [1977] AC 287 and by this Board in D69/98, IRBRD, vol 13, 412.

33. We find additiond support for our decison by referring to the statement of the
liquidator of Company B in hisletter to the assessor dated 21 January 1998 that ‘[ Company B] has
not traded and has had no income of any sort since early 1995'. At face vaue, the reference to
‘early 1995 is well before the Appellant ceased providing services to Company A. No
explanation was given a the hearing as to how this statement could be made if the Appellant
continued to provide paid services to Company A through Company B until 15 June 1995

(paragraph 6(b) refers).

34. Thisis not, however, the end of the matter. The Appellant is correct in his assertion
that even if the interposition of Company B between him and Company A were disregarded under
section 61 (or indeed, section 61A), the assessmentsin dispute must fall away if it were not then
reveded that he was an employee of Company A and that the use of Company B masked a
disguised employment for which he would be lidble to salaries tax. We ded with this issue
extendvely in our andys's of whether section 61A appliesin this case.

Section 61A

35. If our concluson on section 61 were wrong, it is then necessary to consder the
application of section 61A, which can operate even where a transaction is not artificia or fictitious.
In accordance with Yick Fung Edates Ltd v CIR, taking a globa pergpective and looking
objectively at the seven factors set out in section 61A(1), we have concluded that the transaction
identified above was entered into for the sole or dominant purpose of obtaining atax benefit.

36. Application of section 61A(1)(a) to ()
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(@ Themanner in which the transaction was entered into or carried out

0

(i)

(i)

We take this criterion to refer to the background to the transaction and
the various reasons that could properly be atributed to the parties
involved. Our firg finding is that when the Appdlant and Mr Jinitidly
reached agreement, it was not aterm of that agreement that Company B
would be the party contracting with Company A. This only occurred
subsequently and thus could not have been a sgnificant factor in the
Appdlant’ s mind when he concluded negotiations with Mr J.

Of the reasons given by the Appd lant for the interpogition of Company
B, the only one we accept was that he correctly anticipated he would
continue to have outside consultancy and other income which he would
put through Company B. However, that Sate of affairs could have
continued even if Company B were not made a party to the agreement
with Company A. Although the Appd lant indicated that he wanted to put
al hiscommercid activities under one commercid umbrella, Company B,
why this matter wasimportant to the Appellant becomes very clear when
regard is had to criteria(c) to (f) below. In essence, the interposition of
Company B wasasavehicle used by the Appellant to generate Sgnificant
tax advantages, primarily through what appears to be an extraordinary
level of expenditure booked in its accounts in the form of a myriad of
employee or directors fringe benefit deductions that were clamed and
dlowed inits profits tax returns. Virtudly dl, if not al, these expenses
would not be dlowed if assessments were raised on the Appdlant

persondly.

Consdered objectivdy, we rgect the Appelant’s dam that the
interpogtion of Company B could have afforded him a dgnificant
advantage of limited ligbility. We dso rgect his evidence that thiswasa
sgnificant factor in his mind when he interposed Company B between
himsalf and Company A. Under cross-examination the Appellant could
not adequately explain how this could be achieved given that the mgor
part of his work undertaken for Company A was executive in nature,
namdy acting as liquidator or receiver, for which he would in any event
be persondly lidble. The Appdlant could only reply thet limited ligbility
could be important for non-executive (consultancy) work, but in the
event thework performed by the insolvency department gravitated more
towardsliquidation work. Thiscontrastswiththe Appdlant’ sevidencein
chief, which we accept in this regard, that hisinitid intention (which was
indeed redlised) was that Company A would be the vehicle for his
carrying out insolvency work involving him in persona gppointments as
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liquidator or receiver of financidly troubled companies. Non-executive
work was objectively and in fact, at best a poor relation.

Turning to implementation of the transaction, it gppears that apart from
the payment of remuneration by Company A to Company B's bank
account, Company B had no role whatever. It is tdling tha in the
Appdlant’ sbundle, which spoke clearly of hisfrugtrationsin being unable
to meet Mr J and his difficulties of agreeing the remuneration payable,
only one document (see page 17) referred to Company B. Theimport of
this document headed ‘To Whom It May Concern’, and why it was
produced, was never explained to us. All other documentsreferred to the
Appdlant only. They contained a plethoraof referencesto the Appellant
persondly, to amounts due to the Appdlant persondly (and not
Company B), and to the Appellant’s (and not Company B's) bonus.

At dl rdevant times the Appelant provided persond services to
Company A as Company A’s ‘Principd’ and the Appd lant hed himsdf
out as such, with no reference to Company B. Under the agreement with
Company A, it seems clear that he was the only one to provide the
servicesto Company A and had no right of subgtitution. Wereiteratethat
once the agreement was concluded, Company B had no role whatever
other than asareceptacle into which the Appellant’ s remuneration would
be paid and as avehiclefor deriving very sgnificant taxation advantages.

(b) Theform and substance of the transaction

0

(i)

The form of the transaction is that an agreement was entered into
between Company B and Company A for the provison of the
Appdlant’s services a a set monthly remuneration, which became
subject to annua review, plus a percentage of profits derived from the
operation of Company A’s insolvency department. Theredfter, as
indicated above, Company B had no red function other than that of a
fiscd nature.

The decison of the Chairman on this matter is as follows:

| now turn to the substance of the transaction and the factsrelating to how
it was carried out. Contrary to the Commissioner’s argument, | am not
able to conclude that it looks like, and operated as, a disguised
employment. Rather, | consider that the substance of the matter was that
the Appelant wasin business on his own account, carrying on abusiness
venture with Company A. | have reached this conclusion on baance,
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having consdered the totaity of facts Some of these indicate an
employment, some do not. Amongst other things, | have taken into
account the following matters.

Firg, it is true that Company B entered into an agreement with
Company A for persond services by the Appdlant with no right of
subgtitution.  However, the Appdlant’s role was not smply to
provide persond services; instead, he was charged with establishing
the insolvency department, operating it virtudly autonomoudy, and
building up its business. It cannot be the case that an agreement for
persond services must indicate an employment. Itiscertainly not the
case that every individua professond gppointment amounts to an
employment.

Second, | appreciate that Company A hasinformed the assessor that
the Appellant did not have to purchase equipment to carry out his
duties. | accept that he did purchase severd items of equipment
(including gtationery, pens and calculator and some textbooks) to
assg in peforming his duties. Whether Company A provided him
with other smple dationery (dthough the Appelant denies this,
non-provison of basc daionery militates against common sense)
does not seem germane. My overdl impression isthet the nature of
the Appdlant’ swork for Company A involved no mgor purchase of
equipment necessary to perform hisduties. | thus regard this factor
asneutral. | dsonote that the Appdlant was not required to employ
any assistant and | rgect hisargument that occasona perusal of lega
documentation by hiswife, a hisreques, dtersthis.

Third, the Appdlant was neither entitled to, nor subject to, certain
benefits and burdens commonly found in contracts of employment.
In this regard, the contrast between his Stuation and Company A's
dandard terms of employment is quite marked. For instance,
Company Bs agreement with Company A contained no specific
provison for termination, no need for exclusive work, and no agreed
leave arrangements. More generdly, the Appellant received no
medical coverage, no agreed arrangements for sick leave and no
provident fund. He was not subject to any restraint of trade clause
(apart fromagenera duty of confidentidity). | accept that neither the
avalability nor nonravalability of these benefits or burdens is
conclusve. They do however form part of an overdl picture.

Fourth, the Appdlant did, through Company B, carry an outsde
work and did not seek approva from Company B for such work. |
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am not, however, prepared to find that the Appdlant carried on

outside insolvency work through Company B. Although he hinted at
this during his evidence, | prefer to accept his statement that his
origind intention (which, as stated above, was realised) was to use
Company A as areputable vehicle through which he would carry on
al hisinsolvency work by taking persona gppointments as liquidator
or recaiver. | find that the use of Company B for work unreated to
insolvency appears to be more neutrd than indicative of whether the
Appdlant carried on business on his own account.

Fifth, | accept the Appdlant’s arguments that he had a very high

degree of autonomy in running the insolvency department. It is
encapaulated in the Appelant’s evidence when he recounted the
following conversation, when a an early sage Mr J said to him

‘Come on board [the name of the Appellant], get on with it and make
money for both or us’. MsNg acceptsthat the Appellant had a greet
dedl of freedom in hiswork, but she did argue that Mr J had some
(unspecified) role in running the department. The fact remains,

however, that there is no direct evidence of any control being

exercised by ether of Company A's partners over the Appellant’s
work schedule and performance of his duties either professiondly or
asthe person in charge of theinsolvency department. Moreover, the
unchalenged evidence of the Appellant is that neither partner gave
him any directions and that their billable insolvency work was ether
secretarid in nature, or involved attendance at mestings and other
tasks of a non-technical nature. The documents in the Appdlant’s
bundle, as well as the evidence of Ms G, support this conclusion.
They indicate that the greet mgority of the Appdlant’ sdedingswith
Mr Jinvolved discussions about profit share. | do not, however,
agree with the Appelant that absence of control is conclusve tha no
employment existed (see D22/92 and cases cited therein). In my
view control, or lack thereof, is merely one factor to be taken into
account.

Sixth, | find that, athough the Appdlant had normd fixed hours of
work, aswould the employees of Company A, he did not necessarily
adhere to these. Naurdly he arranged his time in and out of the
office as professond servicedemanded. Hisprincipa working place
wasat Company A’soffices. Regarding his leave arrangements, the
Appdlant’ s evidence shows that he was entitled to leave, but clearly
the extent and timing of that leave was not s&t in stone and would
doubtless have depended upon the exigencies of the insolvency
practice. During any period of leavetaken, Company A continued to
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pay the fixed monthly sum. | regard these factors as generdly
indicative of employment, athough in the circumstances of this case
not strongly so.

Seventh, | accept the Commissioner’s argument that the evidence
shows a certain degree of integration by the Appellant into Company
A’ sbusiness, dthough | gppreciate that the Appellant established the
insolvency department and that it had not existed previoudy. The
secretary and gaff working in the insolvency department were all

employees of Company A and, apart from Ms G, were recruited by
Company A. | dso note Mr Jsrale in tranferring Mr | to the
department, which was apparently decided without the Appdlant’s
involvement. The evidence reding to the Appelant describing
himsdf as ‘Principad’ for Company A and holding himsdf out to
dients in this manner, whilst not being determinative, dso militates
againg hisclam that hewas smply ajoint venturer with Company A.
| make the same comment about the contents of the affidavit for
fitness of appointment as liquidator, in which the Appdlant was
described in the same style.  The use of the term ‘Principd’,
however, appears to me to be neutral. It may denote either an

employee or a partner equivaent, depending upon the facts of each
individud case. The fees for the Appelant’s appointment as
liquidetor or receiver were billed by Company A and weretreated as
trading receipts of Company A. Those receipts were, however, also
recorded in the quarterly accounts of the insolvency department, the
profits of which were divided between Company A and the
Appelant in a60/40 ratio after vigorous and prolonged debate.

Eighth, | appreciate that Company A has indicated to the assessor
that the Appelant would be reimbursed for his entertainment and
travel expensesincurred in the performance of hisduties. However,
the Appdlant’ s evidence (which | accept in thisregard and which is
bolstered by Company Bs accounts produced in the Revenue’s
bundle) isthat he was not reimbursed for travelling expenses and that
the gret mgority of his entetanment expenses were not
reimbursed. | find that, as part of the agreement reached with
Company A, an amount of the Appdlant’s travdling and
entertainment expenditure (which in the absence of Company Bs
records cannot be computed with certainty) charged through
Company B was his contribution to the business development of the

insolvency department.
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Findly, I cometo three mattersthat, in my view, tip the balance in favour
of the Appdlant not being an employee.

Ninth, itistruethat Company A paid remuneration to Company B of
a fixed monthly sum, which was reviewed annudly by Company A
with no input or negotiation on the part of the Appdlant. However,
the greater part of the remuneration was paid in the form of a most
peculiar ‘bonus’, which | regard more correctly as being a profit
share. | agree with the Appdlant’s arguments that this part of the
remuneration is not only highly unusud for an employee to receive
(being determined not just by reference to his activities aone but
rather by reference to theprofitability of theinsolvency department as
a whale), but aso the tone of the communications between the
Appdlant and Mr J and the level of dispute about the extent of his
entitlement (which lasted for aslong as the agreement operated) was
amply not indicative of an employment reaionship. Quarterly
accounts for the insolvency department were prepared and although
these only specifically referred to the Appellant’s share of profits, it
must follow that the remaining share belonged to Company A.

Tenth, the Appdlat’s work for Company A did involve him
assuming a degree of financid risk and, conversdly, being able to
profit from sound management in carying out his tasks. The
Appdlant admitted that he did not directly discuss, let done reach
agreement, with Mr J on what would happen if the insolvency
department made a loss. | also appreciate the force of Ms Ng's
agument that the agreement with Company A envissged a
remuneration of a mixed monthly fee plus a profit share; not plus or
minus aprofit or loss share. | note aso that those losses were not
deducted from the fixed monthly pay. But the fact remains thet the
insolvency department did make losses for two quarters and dll

relevant documents in the Appdlant’s bundle as wel as the
Appdlat’s evidence indicate that the Appellant was dlocated, and
had to bear, ashare of thoselosses. | thus accept that he did assume
adegree of financid risk (including bad debts which would affect the
profitability of the insolvency department) and thisis Smply inimica
to the exigence of an employment reationship. The Appdlant

certainly profited from sound management as he built up the
Insolvency department from zero to the point where the mgjor part of
the remuneration was profit share (which | reterate looks and

operated nothing like a typicad employee bonus or profit sharing

arrangement). And findly, the unreimbursed travel and entertainment
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(i)

expenses showsan dement of financid commitment on the part of the
Appdlant that is more indicative than not that he ventured into
business on his own account with al the attendant risks.

Eleventh, a the termination of his work with Company A, the
Appdlant took with him dl of the mgjor contested insolvency work.
| accept his evidence generdly regarding this matter, and dso his
argument that this fact is incongsent with an employment relation
with Company A and ismuch more consstent with the fact that these
were al cases which he brought into the business and could be
regarded ashisclients. Itisaso dgnificant that he was not subject to
any redraint of trade clause, other than a generd duty to maintain
confidentidity.

In the event, | cannot agree with Ms Ng that, based upon the totdity of

facts before us, the indicia showing the existence of an employment-type
relationship outweigh those showing the Appdlant to be carrying on

business on his own account. As dated in Hal v Lorimer, | have
reminded mysdlf that assessment of thefacts‘isnot amechanicd exercise
of running through items on acheck list to see whether they are present in
or absent from agiven Stuation. The object of the exerciseisto paint a
picture from the accumulation of detall’. Looked at globaly, and on

badance, | am satidfied that during dl rdlevant times the carrying out of

sarvices by the Appdlant to Company A was made under an agreement
that was in substance a business venture with Company A. | do not find
that the Appellant was an employee. The preponderance of facts points
the other way.

The decidgon of the Members on this matter is as follows:

In the Appdlant’s view, what was most ggnificant in this case was the
absence of control by Company A over himself ashead of theinsolvency
department or over Company B that would be commonly exercised by
an employer.

We are, however, of the view that the aleged absence of control by
Company A over the Appellant as head of the insolvency department or
over Company B is indgnificant given the busness nature of the
insolvency department of Company A. In this respect we rely on the
Appdlant’s own admission in his letter dated 14 February 2000
addressed to the IRD where he stated:
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‘ [Company B]/l was not subject to the control or supervison which
would be commonly exercised by an employer, indeed as | have noted
abovethiswould have been inconsistent with my statutory role as
liquidator and my contractual role asreceiver.” (emphasis added)

In the same |etter, the Appdlant dso stated:

‘[Mr J had known my wife for many years. He was dtracted to the
prospect of my setting up an insolvency practice ( | had previoudy
worked for [Company C] for severd years in their Insolvency
Depatment). Discussons began on these lines in, from memory,
something like October 1991. Theideawasthat | would operatean
entirely new division, effectivey asajoint venture. ...

[Company B]/I had near complete autonomy in the running of the
insolvency practice. ...

| do not recall what the arrangementswerefor leave but | am pretty sure
that they were &irly flexible ... | certainly did not have to seek
permissonto take leave, | took leave when it made sensetoin the
context of any matters being worked on at the time (with
[Company A] or otherwise). ...

[Company B]/I ran the new insolvency divison. While | discussed
matters with [Mr J], and very occasondly his colleague and later
partner, [Ms K], there was certainly no reporting in terms of
professona matters and | was left to do dl things in a way consstent
with someonejointly respons blethrough my appointment asreceiver or
liquidetor. ...

| do not have in my possession a copy of any document which brought
my involvement with [Company A] to an end but my employment was
not, from my recollection, terminated. | resigned some time before
15" June 1995 because | had negotiated an arrangement with the firm
for which | now work, [Company D], severd months earlier. | do not
recal the exact timing but | am aware that | Sgned a shareholders
agreement with the partners of [Company D] on 15" May 1995, at
least a month prior to my departure from [Company A].” (emphasis
added in bold type)
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We dso note that the Appdlant was reimbursed by Company A in
respect of his purchase of aset of computer software, namely Lotus 123
Release 4.

Various other matters have, on balance, persuaded usto accept MSNg's
argument that in substance the Appdlant had a disguised employment
with Company A. These include: the description by Company A in the
quarterly accounts of the amount payable to the Appellant as * Sdaries

(see footnote 7 and related text); the fact that it was Mr J done who
madetheinitia decisonto transfer Mr | to theinsolvency department; the
fact that no redl contemplation was given by Mr Jand the Appd lant asto
whether losses would be incurred by the insolvency department and, if

s0, how they would be dedlt with; the fact that even though losses were
incurred they were not deducted from the fixed monthly pay; the fact that
the fixed monthly pay was increased annudly and unilaterdly by
Company A; the fact that Company A had total dominion and control

over dl money matters reating to the insolvency department (the
evidence showed that the Appelant could not touch asingle cent until Mr
J approved; there was even internd control exercised over the
Appdlant’s clams for rembursement of entertainment expenditure); the
fact that Mr J controlled distribution of the profits of the insolvency

department and that thistook place only after money was received from
thedlients; theinferencefrom the Appellant’ s evidence that he took over
the more complex insolvency cases upon leaving Company A in part
because Company A did not have the technical expertiseto dischargethe
work; the fact that a profit sharing arrangement is not an unusud
occurrence for employeesin professond firms, and thefact that athough
the Appdlant had no forma holiday arrangement with Company A, he
nevertheess did take leave and that during this period he continued to be
entitled to receive the fixed monthly sum.

Thisis the Appdlant’s gppedl and accordingly the burden is on him to
show cause why the decison of the Commissoner was wrong. The
Appellant has failed to produce full documentation relating to Company
B’ sarrangement with Company A and in thisrespect he put the blame on
the IRD by gtating that the destruction of the books and accounts took
place before any dispute arose relating to his persond tax affairs. As
stated above, we find that the Appellant knew or ought reasonably to
have known that the books and accounts of Company B ought to have
been fully and completdly preserved until after the satisfactory findization
of dl thetax affairs of Company B and, inthisregard, it isnot indgnificant

* Sepap3bd hudeBl
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that the Appellant was the only paid director of Company B. We dso
find that the Appdlant, being an experienced qudified professond
accountant specidizing in liquidation and receivership matters, knew or
ought reasonably to have known that the destruction of the books and
accounts of Company B was contrary to section 283 of the CO.
Accordingly, the falure on the pat of the Appdlant to produce
documents relating to Company B's arrangement with Company A to
support his gpped is, in our view, sdf-inflicted.

For al the above reasons, we conclude that the Appellant has failed to
persuade us that, disregarding for these purposes the interposition of
Company B between himsdlf and Company A, the Commissoner was
wrong in characterisng his reationship with Company A as one of
disguised employment.

(c) Theresultinrelation to the operation of the IRO that, but for this section, would
have been achieved by the transaction

If Company B had been accepted for tax purposes as having entered into a
contract for services with Company A, the taxation result is dramatic. The
amounts of $655,000, $710,000, $1,347,651 and $417,847, which on the
bass of gpplying section 61A would have been taxable to the Appellant, would
be reduced by the extraordinary level of expenses clamed in Company Bs
profitstax returns for the years of assessment 1992/93, 1993/94 and 1994/95
which disclosed profits (loss) respectively of $240,989, ($1,271) and
$156,225.* Company B did not submit any profits tax return for the year of
assessment 1995/96 or accompanying accounts for the period 1 July 1994 to
30 June 1995. Thiswas so notwithstanding that it received at least $1,660,498
from Company A done for that year of assessment.

(d) Any changeinthefinancid postion of the Appelant that has resulted, will result,
or may reasonably be expected to result, from the transaction

On the basis that Company B was interposed between Company A and the
Appdlant, thelatter has not derived the remuneration paid for hisservices. This
change will of course be reflected in the change in the financid pogtion of
Company B, consdered at (€) below.

andygsontredjedtivefedtsdsdosadinCompery reumsand thecondusionthet meny of theequasswould hevebe disslowved
if theAppdlent werelisleto profitstax asen wdwoLd casethemyriad of diredior or emyloyeefringebendits disdoged in the acoounis
whichaepimafadedecLidideto Compeny B under ssdion 16(2), vvajd ot bedloved tothe Appdllat asanindividle profitstax taxpeaye) and
virtudlly tately disdloved if thmdlaT\/\Hellatieto Saiestax.

* Weasmetret the Commissioner hes anoeptedd Fﬁﬂﬂsaquﬂdmlma'su*mMm 16(1). Sifficeto sy thet we have besed aur
tStax
inwhch
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(e Any change in the financid position of any person who has, or who had, any
connexion ... with the relevant person, being a change that has resulted or may
reasonably be expected to result from the transaction

Asfar as Company A is concerned, there was no additiona outlay to procure
the services of the Appellant through Company B. On the other hand, if for tax
purposes Company B were taken to have derived the remuneration paid by
Company A, the change in its financid pogtion (leaving aside any tax effect)
would match the change in the financid pogtion of the Appellant, congdered at
(d) above.

(f) Whether the transaction has created rights or obligations which would not
normally be created between persons dealing with each other a arm' s length

In accordance with the agreement with Company A, Company B recelved
subsgtantia remuneration. On the other hand, the Appellant only derived income
from Company B amounting to $78,000, $625,000 and $122,000
(respectively for the years of assessment 1992/93, 1993/94 and 1994/95) and
$0 (for the year of assessment 1995/96) as well as receiving certain
(unquantified) director or employee fringe benefits. Apart from the tax benefits
aisng from the transaction these payments clearly had no commercid
judtification and no attempt was made by the Appellant to judtify it on any am's
length basis. Why, for instance, were Company B's payments to the Appe lant
for each of the years of assessment in dispute so disparate? And why did
Company B pay no remuneration to the Appellant for the year of assessment
1995/96? The answer issurely found in the leve of profits shown in Company
B’ s accounts (dready having been reduced by tax free and tax reduced fringe
benefits provided to the Appellant) and the different tax treatment and tax rates
applicable to Company B as a profits tax payer and to the Appdlant as a
sdariestax payer.

(9 The participation in the transaction of a corporation resident or carrying on
business outsde Hong Kong

Thisfactor has no gpplication to this case.
37. Countering the tax benefit

(@ This Board finds the Commissoner was correct in concluding tha the facts
reveal ed atransaction entered into for the sole or dominant purpose of obtaining
atax benefit. Under section 61A (3) the phrase ‘ tax benefit’ iswiddy defined in
section 61A(3) to mean *the avoidance or postponement of the liability to pay
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tax or the reduction in the amount thereof'. By effecting the transaction, in the
absence of section 61A, the Appdlant would have had his persond tax ligbility
avoided or reduced. Thiswould clearly have amounted to atax benefit.

(b) Inthe view of the Members (who conditute a mgjority of the Board), if the
transaction in question were not effected, the Appellant in rendering persona
sarvicesto Company A would have been persondly liable to salariestax on the
full amount of Company A’s payments to him for the services. The Members
thus conclude that the Commissioner correctly countered that tax benefit by
asessing the Appdlant to sadariestax on the remuneration paid by Company A
that otherwise would have been diverted to Company B for each of the years of
assessment in dispute.

(©) Intheview of the Chairman (who congtitutes the minority of the Board), if the
transaction in question were not effected, the Appelant in rendering persond
sarvices to Company A would have been personaly ligble to profits tax on the
full amount of Company A’ s paymentsto him for the services, less his expenses
incurred to derive those payments (including travel and entertainment expenses,
but excluding the whole host of domestic and persona expenses gppearing in
Company B's accounts).

Double taxation

38. During the hearing the Appellant argued that if we upheld the sdlaries tax assessments
raised on him, then he should be adlowed deductions for the many legitimate expenses charged to
Company B. Hedso argued that he would have received various employment fringe benefits from
Company A and these would have reduced his sdlaries tax liability. We rgect these arguments.
Tax ligbility under the IRO must be determined on the basis of what was done, not what could have
been done.

39. We agree, however, that the payments made by Company A to Company B should
not also be subject to profits tax in the hands of Company B and should be excluded from the
relevant profitstax assessmentsraised on Company B for the years of assessment in dispute. Since
Company B hasnow been liquidated, we are not minded to disturb MsNg' s concession that credit
should be given to the Appdlant for the tax borne by Company B on the remuneration paid by
Company A. We accept Ms Ng's contentions on this maiter as set out in her arguments above.

Conclusion and order

40. The Members who condtitute the mgority of the Board rgect the Appelant’s
grounds of gppea and order that this apped be dismissed.
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41. The Chairman who congtitutes the minority of the Board agrees that section 61 or, if
necessary, section 61A can gpply in this apped. However, the Chairman does not accept thet,
having ignored the transaction attacked, a disguised employment is reveded. Rather, what is
reveded is that the Appellant carried on business on his own account by entering into a joint
bus ness venturewith Company A. The Commissioner should, inthe Chairman sview, haveraised
profits tax assessments on the Appe lant, not sdaries tax assessments. The Chairman would thus
annul the assessments in dispute.

42. Theorder of the Board, by mgority decison, isto dismiss the gpped and uphold the
sdaries tax assessments raised on the Appe lant.



