INLAND REVENUE BOARD OF REVIEW DECISIONS

Case No. D82/01

Salaries tax — whether * prevented’ from giving the requisite notice of gpped — what are the
conclugve factors in determining the location of an employment — the 60-day rule — sections
8(1)(a), 8(1A)(b)(ii), 8(1A)(c), 8(1B), 66(1A) and 68(4) of the Inland Revenue Ordinance
(' IRO").

Pand: Anthony Ho Yiu Wah (chairman), Stephen Lau Man Lung and Michad Seto Chak Wah.

Date of hearing: 27 July 2001.
Date of decision: 20 September 2001.

Thiswas an gpped, out of time, againgt the sdlaries tax assessment raised on the taxpayer
for the year of assessment 1997/98.

Thetaxpayer’ scasewasthat heworked full timein Chinaduring the relevant period, hedid
not render any services in Hong Kong during such period and had paid tax to the Chinese tax
authority in respect of theincome from Company B, which was acorporation incorporated in Hong
Kong with a Shenzhen branch, and it would not be fair to require him to pay twice on the same
income.

It was undisputed that Company B was the taxpayer’ s employer up to the time when the
taxpayer was trandferred to work in Shenzhen. What was at issue was whether the taxpayer
remained an employee of Company B after he was transferred to work in Shenzhen.

This case involved two issues: the preliminary issue of whether extension of time to gpped
should be granted to the taxpayer and the substantive issue of whether the sdlaries tax assessment
raised was excessive or incorrect.

Held:
1. Timelimits were imposed and must be observed.
2. On the other hand, when imposing atime limit of one-month under section 66(1) of

the IRO, the legidature obvioudy intended to allow ataxpayer areasonable time of
one month to condder his options regarding a possible gpped and to formulate his

grounds of apped.
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In this case, the taxpayer did intend and had used efforts to comply with the time
requirements of the|RO. Thefact that the notice was eventudly two dayslate could
be due to the intervening long holidays unforeseen by the taxpayer.

Under section 68(4) of the IRO, in an appedl, the onuswas on the taxpayer to prove
that the assessment appeaed against was excessve or incorrect.

Section 8(1) providesthe basic charge for sdaries tax.

Section 8(1A)(b)(ii) of the IRO excludesincome derived from services rendered by
a person who renders outside Hong Kong dl the services in connection with his
employment.

In determining whether or not a person renders al services outsde Hong Kong,
section 8(1B) providesthat no account shall be taken of services rendered in Hong
Kong during visits not exceeding atota of 60 daysin the basis period for the year of
assessment.

Section 8(1A)(c) excludes income derived by a person from services rendered by
him outsde Hong Kong where he has paid tax of substantidly the same nature as
Hong Kong sdariestax in the territory where the relevant services are rendered.

The generd rule established asaresult of aseries of Board of Review decisions and
confirmed by thedecisonin CIR v Goepfert wasthat it was necessary to distinguish
between a source of income that was fundamentally a Hong Kong employment and
asourcethat was fundamentdly an employment outsde Hong Kong. Inmaking this
digtinction, the place where services were rendered was irrdevant in deciding

whether or not the source was a Hong Kong employment.

The fact that the taxpayer reported to an executive director stationed in Chinawas
not conclusive factor in determining the location of an employment.

Once it was decided that the taxpayer held a sngle continuous employment with
Company B terminated in December 1997, it was quite clear that the taxpayer’ s
employment was aHong Kong employment, that is, hisemployment incomearosein
or was derived from Hong Kong, having regard to the following factors:

(@ the contract of employment was entered into in Hong Kong;

(b) hisemployer was a corporation incorporated in and with its principa place of
businessin Hong Kong;
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() theremuneration was pad to him in Hong Kong; and

(d) hisremuneration was paid by the employer which was a Hong Kong company
or establishment.

The taxpayer clamed that after his transfer to Shenzhen in July 1997, he did not
render any services in Hong Kong.

It was, however, undisputed that he rendered services to his employer in Hong
Kong during 1 April 1997 to 30 June 1997.

Therefore, he cannot be said to have rendered outsde Hong Kong al the servicesin
connection with his single employment with Company B during the period from 1
April 1997 to 29 December 1997 and the exemption provision under section
8(1A)(b)(ii) was therefore not applicable.

Since the taxpayer had rendered services in Hong Kong in connection with his
employment with Company B, he could only be exempted from sdaries tax under
section 8(1B) if such serviceswere rendered during visits not exceeding atota of 60
daysin the basis period for the year of assessment.

But in the present case, irrespective of whether his stay in Hong Kong could be
regarded as vidits, Snce the taxpayer was present in Hong Kong for atota of 196
days during the basis period from 1 April 1997 to 29 December 1997, the 60-day
rule was not gpplicable to the taxpayer’ s case ether. The exemption provison
under section 8(1B) was therefore not applicable.

Asthetaxpayer had failed to produce credible evidence to show that he did not pay
tax in China on hisincome derived from Company B, he could not avall himself of
the exclusion afforded under section 8(1A)(c) of the IRO.

Appeal dismissed.

Cases referred to:
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D140/00, IRBRD, vol 16, 29

CIR v Goepfert (1987) 2 HKTC 210
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D40/90, IRBRD, vol 5, 306

Ngan Man Kuen for the Commissioner of Inland Revenue.
Taxpayer in person.

Decision:

The appeal

1 This is an gpped by Mr A (‘ the Taxpayer’ ) agang the determinaion of the
Commissioner of Inland Revenue dated 29 March 2001. In that determination, the Commissioner
overruled the Taxpayer’ sobjection and confirmed the revised assessment on the Taxpayer of anet
chargeable income of $339,570 with the tax payable thereon of $51,402.

2. In arriving at the net chargeable income of $339,570, the assessor took the view that
the Taxpayer’ s income from Company B during the period from 1 April 1997 to 29 December
1997 in the sum of $466,570 was subject to sdaries tax.

3. The Taxpayer’ scaseisthat heworked full timein Chinaduring the rlevant period, he
did not render any servicesin Hong Kong during such period and had paid tax to the Chinese tax
authority in repect of theincomefrom Company B and it would not befair to require him to pay tax
twice on the same income.

Theissues
4. There were two issues before the Board:

(@ whether extenson of time shoud be granted to the Taxpayer for the purposes of
this gpped; and

(b) whether the salariestax assessment for the year of assessment 1997/98 raised on
the Taxpayer was excessve or incorrect for the reasons advanced by the
Taxpayer.

Extension of time

5. The determination was issued by the Commissioner on 29 March 2001. It was sent on
the same day by registered post to the Taxpayer’ s correspondence address and was delivered to
the said address on 30 March 2001. The Taxpayer filed a notice of apped dated 29 April 2001
which was received by the Board on 4 May 2001.
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6. The Inland Revenue Department ( IRD’ ) took the view that the deadline for filing a
valid apped should be on 2 May 2001 (30 April 2001 and 1 May 2001 both being public holidays)
and thus the appedl received by the Board on 4 May 2001 was late for two days.

7. The Taxpayer gave sworn evidence a the hearing before the Board and from his
evidence, it transpired that his office was in China a the materid time. The notice of gpped was
therefore prepared by him in Chinaand after the notice had been prepared, the Taxpayer instructed
his secretary to arrange for the notice of gpped to be couriered to his brother in Hong Kong with a
request that his brother would hand deliver the same to the Board soonest possible.

8. When asked why he chose such an indirect method of delivery of the notice of apped,
the Taxpayer gave the following explanation:

(& dthough eventualy hedid returnto Hong Kong on 29 April 2001, hewasnot sure
origindly whether he would make such atrip, so immediatdy after the notice of
appeal was prepared, he gave ingructions to his secretary to courier the same;
and

(b) toensuresafereceipt of the notice of gpped by the Board of Review, hearranged
to have it hand ddivered by his brother because he had doubts about the
efficiency of the postd services in China especidly because of the long Labour
Day holidaysin May.

9. The evidence submitted by the Revenue reveded that between 31 March and 5 May
2001, the Taxpayer had been shuttling between Hong Kong and mainland China on no less than
eight occasions. Indeed, at the hearing, the representative of the Revenue reiterated time and again
that the Taxpayer was in Hong Kong on 2 May 2001 (he arrived at Hong Kong on 1 May 2001
and departed on 3 May 2001) and it was therefore within his power to file the notice of apped on
time (2 May 2001 being the deadline) instead of filing it on 4 May 2001.

10. The representative of the Revenuefurther reminded usthat under section 66(1A) of the
IRO, extension of time should only begivenif the Board is satisfied that the appellant was prevented
by illness or absence from Hong Kong or other reasonabl e cause from giving notice of gpped within
the prescribed one-month period.

11. We have aso been reminded of anumber of previous Board decisionsto the effect that
extensons should not be granted too easly. In D9/79, IRBRD, val 1, 354, the Board pointed out
thet:

‘ Theword “ prevented” is opposed to a situation where an appellant is able to
give notice but has failed to do so. In our view therefore neither laches nor
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ignorance of one’' srights or of the steps to be taken is a ground upon which an
extension may be granted.’

InCase A112 (1991) HKRC 80-112 (D3/91, IRBRD, val 5, 537), the taxpayer was one day late
and a differently congtituted Board emphasised that:

‘ The delay in filing the second notice of appeal was only one day but that is not
the point. Time limits are imposed and must be observed. Anyone seeking to
obtain the exercise of the discretion of a legal tribunal must demonstrate that
they are* with clean hands” and that there are good reasons for the extension
of time.’

12. We share the sentiments expressed in the aforesaid Board decisions that “ time limits
are imposed and must be observed . But on the other hand, when imposing a time limit of

one-month under section 66(1), the legidature obvioudy intends to dlow ataxpayer areasonable
time of one month to consider his options regarding a possible gpped and to formulate his grounds
of apped (seeD140/00, IRBRD, val 16, 29). If two weeks after he receives the Commissoner’ s
determination, ataxpayer is hospitalized for aperiod of two weeks, then theoretically he would not
be* prevented’ from giving the notice of apped within time snce he would have atwo-day period
after his discharge from hospita before expiry of the one-month deadline. But it would be
unthinkablefor atribund to deny extenson to such an gppdlant. Smilarly, in thiscase, the Taxpayer
has been absent from Hong Kong for a substantia part of the relevant month and it would be too
harsh not to grant him an extenson athough he was in Hong Kong on 2 May 2001 and wasin a
position to file the notice of gpped in time. In our view, when ingructing his secretary on 29 April

2001 to courier the notice of apped to Hong Kong followed by hand delivery to the Board, the
Taxpayer did intend and had used effortsto comply with the time requirements of the IRO. Thefact
that the notice was eventudly two days late could be due to the intervening long holidays not
foreseen by the Taxpayer. We therefore alow the late notice of apped.

Themerits

13. We had heard evidence and arguments on the substantive issue of whether the
Taxpayer’ sincomefrom Company B during the period from 1 April 1997 to 29 December 1997
was subject to salariestax pending our decision on the preliminary issue of extension of time. Having
given our decison on the preliminary issue, we shdl now ded with the substantive appedl.
Thereevant facts

14. The relevant facts of the present gpped are asfollows:

(@ On1April 1995, Company C entered into acontract for services with Company
B. The contract provided, inter dia, that Company C shdl provide services to



(b)
(©

(d)

(€)

()

@

W)

0

0

(k)

INLAND REVENUE BOARD OF REVIEW DECISIONS

Company B with such sarvices performed directly and persondly by the
Taxpayer.

At the relevant times, the Taxpayer was the sole proprietor of Company C.

Company B wasacorporation incorporated in Hong Kong. Its head officewasin
Hong Kong and it had branch offices in Macau and Shenzhen a the materid
times

The remuneration (of the Taxpayer) was paid by Company B to Company C s
bank account with Bank D in Hong Kong.

In its employer’ s returns for the years ended 31 March 1996 and 31 March
1997, Company B reported that the Taxpayer was its employee and he was
employed in the capacity of assistant generd manager.

On 3 July 1997, Company B issued aletter to the Taxpayer setting out the terms
of his employment for the post of generd manager of desgner development
department (PRC) with effect from 1 July 1997. Thisletter is hereinafter referred
toas‘ theduly Letter’ .

On 23 August 1997, Company B wroteto the Taxpayer again notifying him of the
transfer to the post of generd manager, Shenzhen with effect from August 1997.
The terms of the letter were accepted by the Taxpayer on 15 September 1997.
Thisletter is hereinafter referred to as* the August Letter’ .

Both the July Letter and the August Letter were written on the tationery of the
Hong Kong head office of Compary B and there was no evidence that they were
issued by the Shenzhen branch of Company B.

On 29 December 1997, Company C issued an invoiceto Company B (addressed
to the Hong Kong head office of Company B and not to its Shenzhen branch)
demanding for payment of * one month consultant feein lieu of termination notice
in the amount of $42,000.

On 7 January 1998, Company C acknowledged receipt of the sum of $42,000 by
dgning afind termination payment memorandum to Company B.

By an employer’ s natification, Company B reported the emoluments of the
Taxpayer for the period from 1 April 1997 to the date of termination of
employment on 29 December 1997.
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According to the ariva/departure records supplied by the Immigration
Department, the Taxpayer was presentin Hong Kong for the following number of
days during the period from 1 April 1997 to 31 March 1998:

Period Daysin Hong Kong
1-4-1997 — 30-6-1997 85
1-7-1997 — 29-12-1997 111
8-1-1998 — 31-3-1998 49

The Taxpayer submitted copies of two individua income tax withholding returns
in support of hisclam that he had paid tax in Chinafor the monthsform August to
November 1997. However, there were blank spaces in the copy document

submitted and it was not shown the amount of tax purportedly withheld and it did
not bear the chop of the tax department acknowledging receipt of tax paid.

According to the Taxpayer, ‘ dl the records of thistax payment should be kept at
Company B (Shenzhen) and you (the IRD) could request to get acopy’ .

In response to a pecific question by the IRD whether it hed filed any individua

income tax withholding return in respect of the Taxpayer during the period from
July 1997 to August 1997 and whether tax had been withheld or deducted from
the Taxpayer’ s payroll and paid over to the Chinese tax authority, Company B

gave aclear and unequivoca reply on 12 July 2001 that no such individua income
tax withholding return had been filed and no such tax had been paid.

Section 68(4) of the IRO provides that ‘the onus of proving that the assessment
appealed against is excessive or incorrect shall be on the appellant’.

@

(b)

Section 8(1) of the IRO provides that ‘Salaries tax shall, subject to the
provisions of this Ordinance, be charged for each year of assessment on
every person in respect of hisincome arising in or derived from Hong Kong
from following sources —

() any office or employment of profit; and
@y ..c
Section 8(1A)(b)(ii) excludesincome derived from services rendered by aperson

who renders outsde Hong Kong all the services in connection with his
employment.
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(©) Indetermining whether or not a person renders al services outside Hong Kong,
section 8(1B) provides that no account shal be taken of services rendered in
Hong Kong during vidits not exceeding atota of 60 days in the basis period for
the year of assessment.

(d) Section 8(1A)(c) excludesincome derived by aperson from servicesrendered by
him outsde Hong Kong where he has paid tax of subgtantialy the same nature as
Hong Kong sdaries tax in the territory where the relevant services are rendered.

17. The genera rule established as a result of a series of Board of Review decisons and
confirmed by the decison in CIR v _Goepfert (1987) 2 HKTC 210 is that it is necessary to
digtinguish between a source of income thet is fundamentally a Hong Kong employment and a
source thet is fundamentally an employment outsde Hong Kong. In making this digtinction, the
place where services are rendered is irrelevant in deciding whether or not the source is a Hong
Kong employment.

18. We dso reminded ourselves of the judgment of the Court of Apped in Bennet v
Marshdl 22 TC 73, and in particular, the words of Sir Wilfrid Greene, MR, who said:

* TheHouseof Lords... in Foulsham v Pickle 9 TC 261 have definitely decided
that, in the case of an employment, the locality of the source of income is not
the place wher e the activities of the empl oyee ar e exer cised but the place either
where the contract for payment is deemed to have a locality or where the
payments for the employment are made, which may mean the same thing.’

19. The fact that snce July 1997 the Taxpayer became the generd manager of the
Shenzhen branch of Company B and reported to an executive director stationed in China are not
conclusve factors in determining the location of an employment. This proposition is supported by
the Board of Review decison D40/90, IRBRD, val 5, 306.

* We accept the submission by the Taxpayer that his terms of employment and
the manner in which he performed his services were substantially different
from other employees of the employer in Hong Kong. We accept that he was
required to travel extensively outside of Hong Kong and perform services
outside of Hong Kong. We likewise accept that for operational purposes the
Taxpayer reported to senior staff in USA in the course of performing his
services asinternal auditor.

However, none of the foregoing affects the real source of hisincome or the
place of his employment. In so far as he was performing services overseas, we
are to disregard such facts (the Goepfert decision). To whom he reported
within the multi-national group of companies does not affect the nature or
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place of his employment. He was as a matter of fact employed by a company in
Hong Kong. If those to whom he reported in practice wished to terminate his
services, they could only do so through his employer in Hong Kong.’

Analysis of the case

20. In the present case, it was undisputed that Company B (Hong Kong) was the
Taxpayer’ s employer up to the time when the Taxpayer was transferred to work in Shenzhen.
What was at issue was whether the Taxpayer remained an employee of Company B (Hong Kong)
after he was transferred to work in Shenzhen. From the evidence before us, it was quite clear that
the Taxpayer held only a single continuous employment with Company B. The July Letter and the
August Letter sgned by the parties when the Taxpayer was transferred to work in Shenzhen did
nothing more than setting out changes in detalled working arrangements when an employee’ s
posting in a large inditution is changed. These two letters did not condtitute a new or separate
employment relationship with the Taxpayer. We note in thisregard that the employment relationship
started with acontract between Company C and Company B on 1 August 1995 and terminated as
evidenced by afind termination payment memorandum dated 8 January 1998 between Company
C and Company B.

21. Once it is decided that the Taxpayer hedd a sngle continuous employment with
Company B terminated in December 1997, it is quite clear that the Taxpayer’ s employment wasa
Hong Kong employment, that is, hisemployment income arosein or was derived from Hong Kong,
having regard to the following factors.

(@ the contract of employment was entered into in Hong Kong;

(b) his employer was a corporation incorporated in and with its principa place of
businessin Hong Kong;

() theremuneration was pad to himin Hong Kong; and

(d) hisremuneration was paid by the employer which was aHong Kong company or
establishment.

22. The Taxpayer clamed that after histransfer to Shenzhen in July 1997, he did not render
any sarvicesin Hong Kong. It is, however, undisputed that he rendered servicesto hisemployer in
Hong Kong during 1 April 1997 to 30 June 1997. Therefore, he cannot be said to have rendered
outsde Hong Kong dl the sarvices in connection with his single employment with Company B
during the period from 1 April 1997 to 29 December 1997 and the exemption provison under
section 8(1A)(b)(ii) is not applicable.
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23. Since the Taxpayer had rendered services in Hong Kong in connection with his

employment with Company B, he can only be exempted from saaries tax under section 8(1B) if

such serviceswere rendered during visits not exceeding atota of 60 daysin the basis period for the
year of assessment. But in the present case, irrespective of whether hisstay in Hong Kong could be
regarded as vigits, Snce the Taxpayer was present in Hong Kong for atota of 196 days during the
basis period from 1 April 1997 to 29 December 1997, the exemption provison under section

8(1B) isnot gpplicable.

24, As mentioned in paragraphs 14(m) and (n) above, the Taxpayer produced certain
documentsin support of hisclaim that he had paid tax in Chinaiin repect of hisincome during the
period of his transfer to work in Shenzhen. However, the documents produced by him were
incomplete and were rebutted by evidence adduced by the IRD showing that no tax return had been
filed and no tax had been pad to the tax authorities in China. Since the Taxpayer has faled to
produce credible evidence to show that he did pay tax in China on his income derived from
Company B, he could not avail himsdf of the exclusion afforded under section 8(1A)(c) of the IRO.

Conclusion
25. Having congdered dl the evidence and the facts before us, we have reached the

conclusion that the Taxpayer had failed to discharge the burden of proving that the assessment in
question was incorrect. We therefore dismiss the apped and confirm the assessment.



